unofficial English translation

05.000

Report by the Swiss Federal Council
on Private Security and Military Companies

(report to the parliament in response to the Sthelin Postulate 04.3267 of 1 June
2004. Private Security Companies)

of 2 December 2005

Dear Madam President,
Dear Mr President,
Dear Ladies and Gentlemen,

In response to the Stéhdin Postulate of 1 June 2004 on "Private Security Compa-
nies", we present this report for your information.

On behaf of the Swiss Federal Council

President of the Confederation: Samuel
Schmid
Federal Chancellor: Annemarie Huber-Hotz

20052848 1



Overview

The present report is a response to the parliamentary postulate 04.3267 on Private
Security Companies submitted by the Member of the Council of Sates Philipp
S&helin on 1 June 2004. The postulate calls on the Federal Council to instruct its
security policy bodies to present an overview over the origins, deployment and
methods of private security companies in areas that have traditionally been the
preserve of the state monopoly of the use of force. In particular, the report's remit
was to determine whether Swiss and international law were sufficient to meet to-
day's challenges. The report also deals with the issues raised in motion 04.3748 on
"Elaboration of legally binding provisions for Snitzerland's dealings with private
military and security companies’ submitted on 16 December 2004 by the Member of
the National Council Ursula Wyss. This motion calls on the Federal Council to issue
binding provisions on dealings with and the deployment of private military compa-
nies and security forces operating abroad on behalf of Snitzerland as well as on the
recruitment of former Sniss military officers and top-levd officials by such compa-
nies. Finally thereport proposes measures that Snitzerland would like to take at the
international level. The report therefore also takes into account the concerns set out
in Wyss Motion 04.3796 of 17 December 2004 on the "Adoption of internationally
valid rules for private military companiesand security companies.” This motion calls
on the Federal Council to ensure that Snitzerland advocates binding provisions at
the international level to cover the deployment, the responsibilities and the compli-
ance with international humanitarian law and with human rights law by private
military companies and security forces.

The monopoaly of the use of force is one of the core e ements of the modern state.
Although privatisation cannot be ruled out a priori, the privatisation of security
tasks affects the foundation or at least the legitimation of the state. Only peripheral
areas can therefore be considered for privatisation. The delegation of state security
tasks to private individuals is also subject to strict limits, although delegation does
not go as far as privatisation, because the tasks del egated remain within the area of
state respongibility. A survey conducted in the federal administration showed that
the delegation of State tasks to private security companies plays only a minor role
within the Confederation. Nevertheless the Federal Council is willing to examine
whether it would be advisable to fix generally the conditions that private security
companies must satisfy in order to receive a federal mandate as well as the issues
that need to beregulated in individual contracts.. Currently, these points are largely
within the discretion of the mandators concerned.

The report also analyses the extent to which cantonal law subjects private security
companies to state supervision. The Federal Council invites the cantons to harmo-
nise their regulations on this question. Some moves in this direction have already
been made. The Conference of Cantonal Chief Police Officers (KKPKS) has formu-
lated a set of model provisions on this subject. The report also gives an overview of
the provisions of current federal law that could be relevant for the activities of
private security companies.

The report also deals with the issue of private security companies that could use
Switzerland as their base for activities in foreign conflict and crisis regions. The




Federal Council is willing to consider whether it would be advisable to introduce
authorizing or licensing requirements for such companies.

Finally, thereport gives an overview of relevant international law. In addition to the
prohibition of the use of force between states and the non-intervention rule, interna-
tional humanitarian law and international human rights law are particularly rele-
vant.. The main problem hereis compliance with these provisions by private security
and military companies and by their employees. The report reflects on measures that
states could take at the national level, but it concludes that national regulation alone
is insufficient. Today there is no international dialogue or inter-state process for
discussing appropriate measures to ensure better compliance with international
humanitarian law and with human rights law.

In view of its humanitarian tradition and as a contracting party to the Geneva
Conventions, Snitzerland could make a meaningful contribution to the codification
and specification of the legal prerequisites and limits of the activity of private secu-
rity and military companies and the promotion of compliance with international
humanitarian law and human rights law. It could initiate an international process or
else act as a catalyst. Reflections along these lines have already taken place in
cooperation with the ICRC. Initial expert meetings were held in summer 2005. A
meeting of government expertsisto be held in 2006. Further measures to strengthen
and to refine the relevant international law are also planned. The Federal Council
will thus be able to address the concerns raised in the above-mentioned motion
04.3796.
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Report

1 Mandate and or ganisation of the work
11 Parliamentary initiatives

The present report deals with Postulate 04.3267 of 1 June 2004 on Private Security
Companies (hereinafter referred to as the Stéhelin Postulate), which the Council of
States referred to the Federal Council on 22 September 2004. This postulate calls on
the Federad Council to instruct its security policy bodies to report on the origin,
deployment and procedures of private security companies in fields which to date
have been subject to the traditiona state monopoly on the use of force. In particular
the report should clarify whether Swiss and international law are sufficient to meet
the present challenges and whether Swiss legidation regulates, or should regulate,
the legal basis and the deployment of such companies in Switzerland and their use
by Switzerland abroad. Moreover, it was required to establish whether internationa
jurisdictions existed or was envisaged for the event of such private companies or
their employees viol ating human rights or the Geneva Convention.

A motion on the "Elaboration of legally binding provisions on Switzerland's rela-
tions with private military companies and security companies’ of 16 December 2004
(hereinafter referred to as the Motion Wyss 04.3748) calls on the Federal Council to
issue legdly binding provisions on relations with and the deployment of private
military companies and security forces abroad operating on behalf of Switzerland,
and on the transfer of former Swiss military officers and top-level officials to such
companies. On 16 February 2005, the Federa Council recommended the rejection of
this motion, as this issue was to be examined in the framework of the implementa-
tion of the more comprehensive Stdhelin postul ate. In the view of the Federa Coun-
cil, it would have been premature to consider legislative measures before the exist-
ing situation had been analysed.

On 4 March 2005, the Federal Council recommended the adoption of a motion on
the "Adoption of internationally valid rules for private military companies and
security companies’ of 17 December 2004 (hereinafter referred to as Motion Wyss
04.3796). This mation calls on the Federal Council to ensure that Switzerland should
advocate at the internationa level binding provisions on the deployment, the respon-
sibilities and the compliance with international humanitarian law and of human
rights law by private military companies and private security forces. In its reply, the
Federal Council also refers to the examination of these issues in the present report.
The National Council approved the motion on 17 June 2005.

A parliamentary question on "Private security companies on the state of information
and measures by the Federal Council" of 17 June 2005 (hereinafter referred to as
parliamentary question Wyss 05.3432) asks about the criteria gpplied by the Con-
federation when selecting companies to protect Swiss diplomatic representations
abroad. It also asks whether certain of the companies chosen, besides carrying out
classical security tasks, aso offer armed personnel for military purposes or perform
support functions for armed forces, and whether to the knowledge of the Federd
Council private military companies have established themselves in Switzerland or
arerecruiting or training personnel here. The Federd Council was dso asked to state



its position on the need for legidative or other measures. In its answer, the Federal
Council refersto the present report.

1.2 M andate of the Federal Council Security Delegation

At roughly the same time as the mandate to the Federal Council to produce a report
for parliament in response to the parliamentary questions by Stéhelin and by Wyss,
the Control Committee of the National Council and of the Council of States took
note of a report produced for the Federal Council Security Delegation. This report
proposed that the administration should be mandated with the examination of vari-
ous questions relating to private military companies. In these circumstances the
Control Committee of the National Council and of the Council of States wished to
be informed of the present report in the framework of its session in December 2005.

13 Organisation of the work

The draft report was produced by the Federa Department of Justice and Police
(FDJP) with the help of an inter-departmental working group consisting of represen-
tatives of the Federa Department of Foreign Affairs (DFA), the Federad Department
of Finance (FDF), the Federa Department of Economic Affairs (FDEA), the Federal
Department of Environment, Transport, Energy and Communications (DETEC) and
the Federal Department of Defence, Civil Protection and Sport (DDPS).

Introductory elements

21 The terms private security company and private
military companies

The above-mentioned parliamentary initiatives refer to private security companies
and private military companies. These terms can be defined as followst:

A private security company is a business whose object is to make a profit from
providing goods or services for the protection and for the guarding and surveillance
of persons and of property, particularly in the following areas:

—  Guarding and surveillance of moveable objects and of property (e.g. airports
or embassies);

—  Protection of persons (e.g. high ranking government officials);

—  Transport of persons (e.g. prisoners) or valuables, escorting and protecting
humanitarian aid convoys;

—  Training of police unitsinthe protection of persons or property;
— Advice on matters of security, organisation and logistics;

1 Geneva Centre for the Democratic Control of Armed Forces (DCAF), Privatising Secu-
rity: Law, Practice and Governance of Private Military and Security Companies, Geneva
(March 2005), S. 19-36.



— Logistical support, for example with the building of refugee camps, prisons
or hospitals;

—  Running prisons;
— Investigations similar to those carried out by private detectives?.

Private military companies are businesses whose object is to make a profit by pro-
viding military services in the fields of consulting, logistics and combat activity.
Such companies are usualy sub-divided into the following categories:

—  Military support companies, which provide logistical services such as the
supply and accommaodation of troops, transportation, the securing of liaison
and supply lines and similar tasks.

—  Military consulting companies, which provide services in the fields of con-
sulting and training of police officers and of military and paramilitary units.
Such companies aso specidise in the evaluation of armed forces in organ-
isational, strategic and operationa terms.

— Military fighting companies actively participate in military conflicts. They
operate directly in the fighting zone, for example by providing troops, spe-
cialists or fighter pilots3.

2.2 The monopoly of the use of force asa necessary ele-
ment of the state

The involvement of private companies in carrying out state security tasks entails a
potentid conflict with the core functions of the state and the state monopoly of the
use of force.

The state monopoly of the use of force undoubtedly constitutes the core of the state
security system. Since the development of the modern territoria state in the 16th and
17 centuries, the state's monopoly of the use of force has been one of the pillars of
state legitimacy and hence an indispensable component of state order. As a central
element of state authority, it is one of the three constitutive elements of the state as
defined in constitutional theory (the territory of the state, the people of the state, and
the authority of the state)4. The state monopoly of the use of force meansthat the use
of physical forceis the sole prerogative of the state. The permissible use of force by
private persons is confined to a small number of exceptional rights that are strictly
limited either in temporal terms (right of self defence, emergencies, the right to
detain) or in spatid terms (the right to repe intruders). These principles apply to
domestic security, but they are also of central importance in guaranteeing the exter-
nal security of a state.

Before the emergence of national states in the modern era, the maintenance of law
and order in the community as well as the concern for persona safety and the prose-

2 DCAF, S. 26-33.

DCAF, S. 17-26.

4 Cf. Pierre Tschannen, Staatsrecht der Schwel zeri schen Ei dgenossenschaft, Bern 2004,
§1, Rz 3.
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cution of breaches of the law and the customs of the country were distributed among
various bodies. Salf-redress (self-help) played an important rol 5.

It was not until the 16th and 17th centuries that the importance of private law en-
forcement receded and was replaced by the state monopoly on the use of force. In
addition to power-political and economic reasons (the development of absolutist
forms of government and the concentration of forces in the process of colonia
expansion), the experience of devastating and bitterly contested denominational
conflicts, which took the form of civil wars and severely destabilised the traditional
social order, played a key role in this devel opments.

However, this virtual replacement of private law enforcement by the state has its
price: the state monopoly of the use of force in turn obliges the state effectively to
guarantee private security and to prosecute violations of the law in the public as
wdl asin the private sphere. As the state can achieve its goals - in the social field
for example - only if interna and external security are guaranteed, he is obliged to
make use of the means of enforcement at his disposal in order to bring about a stable
order and legal certainty. To do this, the state has to make the necessary finance
available.

In accordance with the distribution of responshbilities in Switzerland, ensuring
internal security is primarily the task of the cantons, whereas the Confederation is
responsible for external security.

2.3 The delegation of security tasksto private individuals
and companies: a current problem

Not all tasks that are of public interest have to be carried out by the state. Changing
social conceptions can lead to a situation where privatisation, i.e. the complete
transfer of a task from state responsibility, may appear to be a reasonable option?.
By contrast, necessary state tasks are those for which the state necessarily has to
assume responsibility, in accordance with a widespread social consensus which is
also expressed in the constitution. Ensuring public security is one of the hard core
state tasks. A privatisation of such tasks would call in question the existence of the
state per se and certainly its legitimation as the entity responsible for public order.
The privatisation of such tasks can therefore only be considered in limited specific
instances and in a complementary context. (Cf. section 4.3 below).

5 Incontemporary societies where archaic-rural structures go hand in hand with arelatively
under-devel oped state power, private order and sanctions mechanisms may still have a
certain importance, for examplein North Albania, wherethe "kanun", a customary order
several hundred years old, isthe main instrument of the enforcement particularly of male
honour. Cf. the commentary on thislegal order by Robert Elsie, Der Kanun der albani-
schen Berge: Hintergrund der nord-albani schen Lebensweise, Peja 2001.

6 Marco Gamma, Moglichkeiten und Grenzen der Privatisierung polizeilicher Gefahrenab-
wehr, Bern/Stuttgart/Vienna 2000, p. 51. On the replacement of self-redress by the state
monopoly of the use of force see ibid., pp. 50-56.

7 Privatisation isto be distinguished from the delegation of tasks, in which the state retains
ultimate responsibility for the fulfilment of tasks that are all ocated to private persons (cf.
Ziff. 4.4).
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However, the community can entrust the execution of certain security tasks to pri-
vate persons without thereby fully transferring the state's responsibilities for such
tasks. Frequent use is made of this possibility today. Thisis not privatisation in the
strict sense of the term, but the del egation of state tasks to private persons.

Independently of this kind of delegation of tasks, privete persons may also be
tempted to take their security into their own hands by requesting private security
companies to fill gapsin the state security armoury if the state no longer guarantees
the standard that is considered desirable. This may occur when for financia reasons
the state reduces its services or when private security aspirations increase.

In both the above-mentioned cases, the following question arises: to what extent and
in what circumstances can security tasks be delegated to private persons without
jeopardising the state's monopoly of the use of force? Regardless of whether the
employment of private security forces is carried out by the state itself or by private
individuals, the question of state legitimation always arises, in a more or a less
pronounced form.

In democratic socid systems, the extent and the limits of state security tasks have
always been a subject of discussion.

The question of which security needs are fundamental and therefore have to be
guaranteed by the state and which needs can be delegated to private persons has
today become acutely relevant. In the intra-state sphere, severa factors are decisive.
There is a considerable increase in cultural, sporting and politica events that make
growing demands on domestic security. There has a so been an increasing feeling of
insecurity among the population, which can be attributed to a variety of factors.
More than in the past, the forces of order are expected to demonstrate a visible
presence in inhabited areas or in town centres (police patrols). Given limited re-
sources especialy in times of public budget deficits, the state has difficulty provid-
ing the necessary resources to satisfy the increasing needs. In these circumstances,
private security forces may provide an alternative, particularly in financia terms, in
order to meet specific one-off needs (e.g. the organisation of an internationa summit
meeting) or to cover permanent shortages (e.g. lack of police personnel in towns).

In the international sphere, the issue is a dightly different one. Today we are in-
creasingly confronted with the phenomenon of weak sate structures and law en-
forcement, or even with state structures that have collapsed (failed states). In such
cases there is no central authority performing basic security tasks. Security thus
becomes a private matter, all the more so as many democratic Sates are cutting the
size of their armies and in some cases are not willing to operate as externa order-
keeping forces and to make their armed forces and police units available for example
for UN operations because they do not wish to expose them to the risks posed by the
chaotic situations in deployment zones. Security is also vitally important for quite
different reasons for actors in conflict zones who become the targets of aggressive
acts (kidnappings, assassinations, etc.) even though they are not themselvesinvol ved
in the confrontation. Such actors include humanitarian organisations, the staff of
diplomatic representations or private business people. Such actors are increasingly
forced to resort to private security forces, which often have the advantage of know-
ing the local circumstances and of being familiar with extreme situations, (acts of
terrorism, guerrillatactics, civil war). Thisleadsto a proliferation of private security
companies providing a wide spectrum of services for foreign governments (e.g.
protection of embassies), for private companies (e.g. surveillance of energy produc-
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tion installations) and for non-governmental organisations (e.g. escorting humanitar-
ian convoys).

24 Specific problems of the enlistment of
private security and military companies by the state
or by
private persons

Quite apart from the fundamental question of the security tasks that the state should
fulfil, the enlistment of private security companies raises a wide range of specific
problems at the national and at the internationa level. Even though numerous pri-
vate security companies operate correctly and professionally, this rapidly expanding
sector can also attract dubious companies or individuals. Security tasks always
involve the risk of the abuse of force, especidly when thisforce is exercised by staff
that has been cardesdy recruited, is poorly trained or untrained and is inadequately
controlled. States at the national level and the international community therefore
need to consider limits that should be imposed on private security activities to pro-
tect public interests. The question arises asto who is liable for possible damages and
what penal consequences the abuse of force or of coercion should have, especially
when infringements occur outside the enlisting country's territory in regions in
which the perpetrators cannot in effect be prosecuted because of a crisis situation.

The enlisgment of private security and military companies also poses problems of
legitimation and transparency vis-avis the citizens of a country. They are not always
in a position to distinguish between state police forces and employees of private
security companies, especidly when the latter are wearing uniforms or emblems
(badges, name tags) that could lead to confusion. People automatically tend to obey
persons whose appearance is similar to that of state police forces, and this can lead
to complications. Citizens do not always know what authority the staff of private
security companies possesses. They therefore cannot determine whether the staff of
private security companies is exceeding their authority or on whose behalf they are
acting.

Findly, the possibility of private persons enlisting private services for their own
security raises the tricky question of the accessibility of security for all. Those living
in affluent digtricts can afford to employ private security services, whereas those
living in less affluent areas cannot. There is therefore arisk of security becoming a
good that is not accessible for everyone.

25 Particular problemsin connection with inter ventions
by private security and military companiesin criss
regions

Interventions by private security and military companies are particul arly problematic
when they occur in situations where state structures are serioudy destabilised or
have collapsed. Such situations often arise in military confrontations, especialy in
civil wars.

The primary motivation of the private individuals or of the private companies man-
dated with such tasks is essentialy financid and therefore does not necessarily
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coincide with the public interests of the states which mandate them. This poses
problems because private military and security companies deployed in conflict zones
by virtue of their wegpons exercise considerable power over civilians and prisoners.
Companies deployed in conflicts are also at a great distance from the supervision
and the public scrutiny of the mandating state, which is frequently not identical with
the target state of the deployment.

Most states simply have no regulations for the deployment of private security com-
panies in foreign regions of conflict. This lack of nationa regulations means that in
certain countries today it is easier to obtain a mandate from private security compa-
nies to carry out tasks abroad with an automatic weapon in one's hand than to obtain
ajob as a bouncer in alocal bar. In a small number of states, for example South
Africa, the USA, Sierra Leone and Irag, regulations have been established in recent
years. However, most of these norms have been criticised by observers as (still)
inadeguate or asineffective.

As will be shown in section 5, international law does not contain norms or soft law
standards specifically geared to the operation of private security companies. For this
reason the question is often asked why specific international law norms or at |east
internationally recognised guidelines or standards should not be established for
private security companies operating in conflict situations.

However, it is not the case that there are no applicable international legal norms at
present. In addition to the prohibition of the use of force between states and the
obligation of non-intervention in the affairs of other states, international humanitar-
ian law and human rights law are of practical relevance. However, the main problem
is the enforcement of these norms. There are indications that so far internationa
humanitarian law and human rights have been respected less by military and security
companies operating in conflict regions than they are by regular armed and police
forces and that as a result particular challenges arise. The following reasons may
play a part in the inadequate compliance with the relevant legal norms:

— Non-existent or inadequate training of the employees of private security
companiesin international humanitarian law and in human rights;

— Absence of a grict chain of command and disciplinary procedures,

— Insufficient investigation of the past of companies and of their employees,
particularly with regard to compliance with relevant international law;

—  The great difficulties of monitoring by the mandating states and the lack of
control mechanisms and other measures set out in the contract, such as re-
porting requirements,

—  The mandate, which istoo vaguely defined

—  Absence of law enforcement in the host state, either because this state's order
is not working adequately or has failed (“failed state’), or because private
security companies have been granted immunity from prosecution;

—  Sanctionsthat are dejure or de facto inadequate, or insufficient enforcement
of criminal responsibility in the mandating states, in the states in which pri-
vate security companies are based and in the home states of security com-
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2.6

pany staff, including inadequate application of the principle of universal ju-
risdictions;
The difficulty of identifying a company or its employeesin the field;

The interests of private security companies are primarily profit-oriented and
do not necessarily correspond with the basic values of the state.

Relevance of inter national developmentsto
Switzerland

Because of its neutrality and its traditional foreign policy commitment to interna-
tiona law and to the consolidation of human rights, Switzerland does not become
involved in foreign conflicts. However, for the three reasons listed below, our coun-
try cannot avoid being affected by developments in connection with internationally
active private security companies:

8

14

Multinational companies based in Switzerland, as well as numerous smaller
export-oriented companies, are active in crisis and conflict regions. So too
are official Swiss representations, state-run aid projects and the branches of
various Swiss non-governmentd organisations in ungtable gtates. In these
cases the question arises as to the most effective possible protection of per-
sonnel, branches and goods. In the absence of functioning state structures
and of a reliable international military presence it is possible that only pri-
vate security companies wish to or are able to perform such tasks.

The threat posed by globally active terror organisations, which hasincreased
sharply since 11 September 2001, has not stopped at the borders of Switzer-
land. Our neutrality and our circumspect foreign policy do not provide com-
plete protection against terror attacks on Swiss territory, particularly when
such attacks are directed at foreign representations, companies, international
associations, international conferences or large-scale events (e.g. sporting
events), branches of international organisations, foreign airlines and tourists,
prominent foreign individuals, and buildings that when attacked have the po-
tential to inflict enormous damage (e.g. atomic power plants). Not only in-
ternational cooperation in the fight against terror but also the preventive pro-
tection of persons and of property has increased markedly in recent years. In
view of dwindling state finances, stagnating numbers in the cantonal police
forces and falling army stocks, the question will increasingly arise as to
whether and to what extent private security companies can take on addi-
tional protective and monitoring mandates.

Finally, Switzerland's stable social structures, the constitutionally guaranteed
freedom of economic activity and the country's strong position in the global
financid market mean that it has become an increasingly attractive organ-
isational and logistical base for globally active security companies. As the
observations in section 3.3 show, there are already companies based in cer-
tain cantons that are active in criss and conflict regions or that do not ex-
clude engaging in activitiesin such regionsin the future.

In the case of the Abu Ghraib atrocities, members of the armed forces were prosecuted,
but members of private security companiesthat were also invol ved were not prosecuted.



3 The nature and extent of the activities of private
security and military companiesin Switzerland and
abroad

31 The use made of private security companies on Swiss
territory

According to the USIS Report of 26 February 2001 the number of private security
companies in Switzerland in the year 1998 was around 250-300, and the largest of
these companies had 1500 full-time and 3500 part-time employees. The total num-
ber of persons employed by all Swiss security companies and private detective
companies in 1998 amounted to 8000-10,300°. New estimates by the media for the
year 2005 give atotal of 5800 employed in the security sector for just the six can-
tons of French-speaking Western Switzerland, or 1000 more than found in local
police forces. In canton Geneva alone there are 80 security companies with some
2650 employees'o. The neighbouring canton of Vaud has 42 companies in this
sectorll, The Italian-Swiss canton of Ticino has no less than 119 private companies
engaged in invegtigation, surveillance and the transport of valuabl es!2.

The main reasons for this growth are given below.

—  Saff reductions due to budget restrictions In the year 2001, inquiries in the
context of the USIS project revealed that the understaffing of civil police
forces amounted to 800-1000 in the 26 cantonst3. Swiss border guards, who
as well as protecting the border have been working successfully with the po-
licel4 to combat cross-border crime, also suffer from chronic under manning,
to the extent of at least 200 individuasts. This manpower shortage is basi-
cally aresult of budget restrictions arising from the deficit in public financ-
ing. Mot studies on the subject of police work agree that it is considerably
more costly than the services of private security companies, &t least at the

9  See,Uberpriifung des Systems der |nneren Sicherheit der Schweiz. Teil I: Analyse des
It-Zustandes mit Stérken, Schwachenprofil, Bericht vom 26. Februar 2001*

(USIS Report 1), p. 86 (German only). The USIS Report, based on an articlein , Welt-
woche" of 5 June 1998, gives the figure as 8000. In an interim report for the US| S project
dated 17.08.00 the Conference of Cantonal Justice and Police Directors (KKJPD) put the
number at 10,300, referring to Defence Department (DDPS) data. For more information
see Annex 1 of USIS Report |, p. 18.

10 «Danslajungle des palices privées», L’ Hebdo of 18 August 2005, p. 13.

11 | ig annexed to awritten answer of the Vaud cantonal police (29 July 2005) to an inquiry
sent by the Federal Office of Justice to all cantons.

12 According to Andrea L eoni in his contribution of 19.08.04 to “ Ticinonling’, the online
portal created by three newspapers (Corriere del Ticino, La Regione Ticino and Giornale
del Popolo),
http://www.tio.ch/common_includes/pagine_comuni/articolo_interna.asp?idarticolo=1785
82& amp;idtipo=3.

13 Kernteam Polizei XXI, Protokoll der Antworten zum Fragenkatalog USIS vom 5.7.2001,
zit. in USIS. Uberprifung des Systems der inneren Sicherheit der Schweiz. Teil |1. Grobe
Soll-Varianten, Sofortmassnahmen, Bericht vom 12. September 2001 (USIS Report I1),
S. 87, vgl. auch http://www.usis.ch/deutsch/berichte/pdf uss?_voll/deutsch.pdf.

14 For data on the border police in the context of internal security seethe USIS Report I, in
loco citato (footnote 9), p. 58-61.

15 USISReport |, in loco citato (footnote 9), p. 60. The Security Policy Committee of the
Council of States (SIK-S) on 25 November 2003 reported undermanning to be as high as
290 persons.
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municipd level closest to the citizenst8. It is customary today for example to
entrust the policing of certain events like village fetes and sports events to
private arrangements, leaving the over-stretched local police force to deal
with more important surveillance and co-ordination tasks. Nor do the police
have sufficient resources to provide the kind of night time patrolling of resi-
dentiad neighbourhoods that would contribute significantly to the commu-
nity’s subjective sense of securityl?. Although cost should not be the only
consideration, since the high level of professionalism required in thisline of
work can only be achieved by a concrete and therefore costly training pro-
gramme, budget restrictions are nonetheless one of the main causes of the
frequent reliance on private sector security services.

Changing patterns in crime and individual feelings of security There has
been a significant rise in the number of serious crimes in recent decadests.
With the exception of homicides, the number of attacks of all kinds on
physical and sexual integrity between 1992 and 2003 has increased sharply.
There has aso been greater readiness to resort to violence. Delinquency
among minors increased 10-fold in the period between 1956 and 200319. It is
crimes of violence that people find the most disturbing, and which receive
the greatest attention in the media. The objective increase in crimes of vio-
lence, together with subjective feelings of insecurity in the general public,
leads to a growing demand for security services which the police, with their
frozen manpower levels, are not dways in a position to satisfy.

Increase in major events, public and private, and the extension of public
transport services There has been a noticeable increase in the number of ma-
jor sporting, cultura and political events in recent decades. These include
“marathon” races in big cities with mass participation, EURO 2008, the
Street Parade, open air pop concerts, and the World Economi ¢ Forum (WEF)
in Davos. Most of these events draw large numbers of international partici-
pants and take place in city centres. The need for security servicesis corre-
spondingly high, well beyond the capacity of the local police forces. The or-
ganisation of mgjor private events increasingly depends on the organisers
ability to make their own arrangements to keep the peace and ensure order.
Recent decades have also seen a remarkable growth in public transport ser-
vices, notably in urban agglomerations where services increasingly operate
throughout the night. Tight budgets leave operators with staffing shortages

See Marco Gamma, in loco citato (footnote 6), pp. 222-23.

Night patrolsand surveillance has become an important growth area for private security
companiesin Switzerland — for a description of the situation in French-speaking Switzer-
land, see «Dans lajungle des polices privées», L'Hebdo of 18.08.05, pp. 17-18.

A comparison of the criminal statistics for the years 1990 and 2000 shows a sharp in-
crease in the number of violent crimesincluding homicides, crimesinvolving bodily
harm, intimidation, robbery, blackmail, threats, kidnapping, hostage-taking as well as
rape and other criminal actsagainst a person’s sexual integrity, USIS Report |, inloco ci-
tato (footnote 9), p. 42. According to the criminal statistics of canton Zurich thetotal
number of registered crimes doubled between the years 1980 and 1997, ibid., p. 43. The
number of break-ins also doubled between the end of the 1980s and 1997 in Switzerland,
ibid., p. 43, asindicated by a University of Lausanne survey of victims (Martin
Kilias/Philippe Lamon, A risein crime? A differentiated assessment of the situation,
Criminoscope, No. 12, December 2000, University of Lausanne).

NZZ Online of 25.05.2004, hitp://nzz.ch/2004/05/25/il/newzzDUNQDWNN-12.html;
jsessionid=DD17B20763A6CAFF9582E157DFEAF767.
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that prevent them from providing the necessary security for passengers (e.g.
unattended trains). This leaves the field wide open to the private security
companies.

32 Growing importance of private military and
security companiesin theinternational arena

The intervention of private, non-governmental organisations or individualsin efforts
to impose a certain concept of order or a new power structure in aforeign country is
not at all anew phenomenon, asis often assumed in relation to recent events (Irag).

The Italian city states that emerged in the 13" century for example based their power
almost exclusively on “condottieri” who hired themselves out to head private profes-
sional armies on a contract basis. Another well-documented example is that of the
all-powerful private trading companies which first appeared early in the 17" century
and which paved the way for English and Dutch colonial expansion in the Indian
subcontinent and southeast Asia, with the help of private armies. By 1782, when
English colonial rule was dready well established in India, the private army of the
English East India Company amounted to over 100,000 men, considerably more
than the strength of the regular army20. This kind of private military organisation,
not incorporated into any governmental structure, remained the exception however.
Mercenaries, i.e. persons contractualy bound for a sum of money to fight in the
service of aforeign power, were much more common right up to the 20" century??.

The most recent international devel opments point to a sharp increase in the number
of private forces in thefield of military and security services, which today is a grow-
ing market employing countless thousands all over the world. The best example of
this phenomenon is Irag, where according to estimates made in spring of 2003 some
15-20,000 persons were under contract to private security companies, a number that
has increased considerably in the meantime22. There are about 100 such companies
active in the international market, selling their services in as many countries?3. The
market is estimated to be worth around US$100 hillion, and is expected to double by
the year 201024. In some countries public and private spending for the services of
private security companies already amounts to one third, in certain cases as much as

20 pW. Singer, Corporate Warriors, Cornell University Press, Ithaca (N.Y.) 2003, p. 35.

21 The significance of the phenomenon of mercenary soldiers, including its economic
sgnificance, was considerablein the“old” Swiss Confederation. During the period of the
so-called "Reislaufere” (mercenaries) , which began more or |essat the start of the 14™
century and lasted to the end of the 19" century, an estimated 2 million Swiss mercenaries
served in foreign wars. See Schweizer Lexikon 91, Vol. 2, Lucerne 1992, p. 745 (key
word: "fremde Diengte"). Although international treatiesallowed foreign Statesto recruit
on Swiss oil, the first Federal Constitution of 12 September 1848 prohibited such prac-
tices, and shortly afterwardsit was made a punishabl e offence to serve in foreign armed
forces. Nonethel ess the appeal of the French Foreign Legion, to mention but one group,
remained strong. The number of Swiss who have served in the Legion since 1831 isesti-
mated at around 60,000, ibid., p. 746 (key word: "Fremdenlegion").

22 Danid Berger, "The Other Army", The New Y ork Times of 14.08.05, found atotal of
25,000 armed individual s working for private companiesin June 2005. See also Caroline
Holmaqvist, Private Security Companies. The Case for Regulation, SIPRI Policy Paper
No0.9, Stockholm, January 2005, p. 1.

23 Holmgyigt, inloco citato (footnote 22), p.1.

24 Singer, inloco citato (footnote 20), p.78.
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100 per cent, of al spending on regular forces. Some of the bigger private security
companies have been awarded contracts worth severa hundred million US dollars?s.
In areas of crisis such as Algeria and Colombia private sector spending on security
amounts to nine per cent of operating costs?6. In the case of private companies active
in the field of international military and security services, their employers provide
not only logistical support, personnd and infrastructure, but in certain cases also
heavy equipment of the type normally found in conventional warfare including
fighter planes, tanks and artillery27.

The growing importance of private sector military and security services in the inter-
national arena is to a great extent a result of the end of the cold war, which left
various regional power vacuums and led to the total or partial disintegration of
States which proved to be ethnically or paliticaly unstable. The number of so-called
“failed states”, “ failing states’” and “ weak states’ increased, i.e. countries in which
governmental or administrative structures or forces of law and order are either
absent or entirely inadequate and the Sate's “ monopoly of the use of force’ is
called into question in certain regions or even throughout the country.

A discussion emerged in the Western democracies on the deployment of their own
soldiers or police in war-torn or crisis areas when, despite the obvious risks, various
regional organisations as well as certain individual States intervened under the
command of the UN either in an attempt to restore aminimum of order or to prevent
a humanitarian catastrophe (e.g. Somalia in 1992, Bosnia in 19921995, Liberiain
1994). The difficulty of assessing the risk of escalation involved in peace operations
(peacekeeping, peace building, humanitarian intervention), as well as the increasing
concern about democratic principles in Western societies, particularly in the media,
has led to a more redtrictive formulation of the legd requirements for the deploy-
ment of government military or police forces. It is also afact that government agen-
cies, supranational organisations and NGOs now want specia protection for those in
their employ dispatched to areas where the host country is unable to guarantee law
and order. This demand is aso being met by private companies in the military and
security services field. It should be borne in mind that the statistics in certain coun-
tries are limited to military casualties, and lives lost in other circumstances do not
show up inthe official body count.

The growing importance of private military enterprises can also be attributed to the
fact that at the end of the cold war the great powers have withdrawn from persisting
internal conflicts. Lacking State support, the highly fragmented groups involved in
civil wars, which often do not have the know-how necessary for the handling and
maintenance of modern weapons systems, resort to private military organisations.
This development has been aggravated on the supply side by the sharp reduction of
the armed forces in the former East Bloc as well asin NATO countries, and with the
end of the Apartheid era in South Africa, throwing growing quantities of men and
materiel onto the market.

25 ginger, inloco citato (footnote 20), p.80.

26 Singer, inloco citato (footnote 20), p.81.

27 Clearly the casein Angola, see Singer, in loco citato (footnote 20), p.10, with reference to
Al Venter, «Out of State and Non-State Actors Keep Africa Down», Janes' Intelligence
Review, 11 (01.05.99).
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33 Swiss-based private security and military
companies oper ating abr oad

The interdepartmental working group has also looked into the situation regarding
private Swiss-based security and military companies involved in operations abroad,
particularly those active in conflict zones. Since there is no legal requirement for
reporting such activities to the federd authorities, it was difficult to get a compre-
hensive overview of the extent of their activities. There is no particular supervision
of companies active in this sector.

Information provided mainly by the cantons indicates that there are not many Swiss-
based private security companies operating in criss zones abroad. However the
indications also suggest that such activities are likely to grow in importance. Indeed
companies in this sector may see an advantage in being associated with Switzerland
through a head office located in this country, enabling them to cash in on Switzer-
land’ sreputation for probity and itslong history of neutrality.

The majority of cantons had no specific data relating to security or military compa-
nies based in their territory and operating in high risk areas abroad. Several cantons
however were either aware of the existence of such companies on their territory or
could not excludetheir presence.

In the half canton of Basd-Landschaft (Basel region) for example there are three
licensed companies known to be operating in war zones or crisis areas. Two of these
have their head offices in Switzerland. The third is based abroad but has a Swiss
subsidiary. These companies offer the following services: protection of persons and
property, surveillance, video surveillance techniques, design and supply of alarm
systems. Twelve other companies informed the authorities of the Basel region that
they are considering the possibility of undertaking activities in risk zones in the
future,

In June 2005 a private security company domiciled in canton Ticino made an unso-
licited offer for its services to the Federal Department of Foreign Affairs. This
company told the DFA that it specidised in the protection of officials, diplomatic
missions and multinational companiesin high risk zones. According to the informa-
tion provided, its operatives are citizens of European Union member states and their
professiona experience includes military and anti-terrorism operations, the handling
of explosives and expert marksmanship. Their field experience has included partici-
pation in UN and NATO operations in Irag, Afghanistan, Somalia, Sierra Leone,
Guatemala, Bosnia and Kosovo. The company in question operates from Ticino
without a licence, according to the cantonal authorities?8, confining its activities in
the canton to adminigtrative matters such as accounting and the negotiation of con-
tracts, activities for which the canton does not require any specia authorisation. It
would appear that the company elected domicile in Ticino as a way of gilding its
image (Swiss neutrality).

A case that dates back a decade shows that there may indeed be certain private
individuals or companies engaged in dubious activities abroad who are operating
from a Swiss base.

On 28 September 1995 a group of 34 armed men under the leadership of the notorious
French mercenary leader Robert “Bob” Denard, attempted a coup d' état in the Como-

28 Department of Ingtitutionsreply to the Federal Office of Justice on 6 September 2005.
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ros archipelago in the Indian Ocean off the coast of East Africa The attempt led to an
armed conflict between the foreign mercenaries and their local sympathisers on the one
hand, and the security forces on the other. On October 4-5 the French army intervened,
arresting the 34 mercenaries and transferring them to France to face trial. The detain-
ees included one Swiss citizen and the citizen of an EU member state domiciled in
Switzerland.

The French authorities subsequently began investigations into 28 cases and requested
legal assistance from Switzerland. The investigation was only recently wound up and
the matter was handed over to the Office of the Attorney General for further examina-
tion. In Switzerland the military also investigated the Swiss citizen involved. A peti-
tion for investigation of the EU citizen domiciled in Switzerland by the Federal Police,
relating to violation of Article 299 par. 2 of the Penal Code (violation of foreign terri-
torial sovereignty) and crimesinvolving war matériel, wasrejected by the Office of the
Attorney General in 1996 in view of the fact that the case was ill sub judice in
France. The petition of the Federal Police concerned the appearance in 1995 of adver-
tisements in mercenary publications seeking recruits for an unspecified “ security mis-
sion”. Interested parties were asked to write to a Swiss post office box which was used
both by the private security company of the Swiss-domiciled citizen of an EU country
and by the mercenary leader Denard. Thisled to the suspicion that the foreign resident
had not only physically participated in the attempted putsch, but had played an instru-
mental rolein the planning and recruitment.

34 Involvement of private security
companieswith the federal authorities®
341 General

In the context of its inquiries, the interdepartmental working group conducted a
survey of the Federa Administration, Parliamentary Services, the Post Office and
the Federal Railways, to find out to what extent these made use of the services of
private security companies in security and military work at home and abroad. The
replies of 56 units of the Federal Administration and others indicated that 21 units
had called in private security companies, either on an occasional or regular basis.
The services offered by these security companies mainly concern security of build-
ings and various facilities, reception services and control of the access to federa
buildings, transport-related protection (e.g. for receipts from the sale of motorway
tax stickers, for documents to be destroyed) as well as the protection of individuals
such as magistrates.

Some exampl es worth mentioning:

—  The State Secretariat for Education and Research (Dept. Home Affairs) and
the DFA make use of the services of private security companies for the pro-
tection of their offices, diplomatic missons abroad, and the places of resi-
dence of diplomatic staff (see 3.4.2 below). The contracts are awarded to lo-
cal companiesin the host countries.

— The Federal Office for Migration uses private security companies for the
operation of its telephone exchange and at the reception centres for asylum
applicants at Swiss borders. When applicants for asylum are invited to group
guestioning sessions in the neighbourhood of Wabern, security companies

29 The extent to which the cantons and local authorities del egate their responsibilitiesin the
field of security to private companiesisnot discussed in thisreport. Thisis partly because
it is outside the scope of the report, but also because it would require more in-depth re-
search than was possiblein thetime available.
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are engaged on a contractual basis to protect people and the locality, and to-
gether with the police to verify the names on the lists of persons to be ques-
tioned (art. 17 of ordinance 1 on asylum procedural questions, 11 August
199930).

—  TheFederd Office of Police employs private security companies for the pro-
tection of buildings, high ranking government officials and persons who re-
quire specia protection on the basis of international law (arts. 22-24 of the
federa law on the safeguarding of internal security [BWIS] of 21 March
199731 and art. 3 of the ordinance on federal responsibilities in the area of
security [VSB] of 27 June 200132). Private security companies are aso em-
ployed to transport between cantons persons who have been incarcerated.
The Federal Office of Police also uses these companies for the transport of
persons being deported from Switzerland, on the basis of the so-called “jail-
train-street” contract, which after 2005 is due to be replaced by a new con-
tract to which the Confederation will not be a party.

— The Federal Post Office awards contracts to private security companies for
the operation of the centra emergency service, as well as for the protection
of buildings, and of personsin special circumstances.

—  The Federa Railways use private security companies to perform railway po-
lice duties in accordance with article 12 par. 1 of the federal law concerning
utilisation of railway police of 18 February 187833. Their duties include en-
suring public order (prevention of trespassing, making arrests, reporting
crimina actsto the authorities) as well as the protection of railway users and
the surveillance of infrastructure.

3.4.2 Protection of Swiss missions abr oad

The protection of Swiss missons abroad (embasses, general consulates, other
consulates, co-operation offices), as well as of the official and private residences of
diplomatic staff, has been entrusted by the DFA on behalf of the Confederation to
locally based private security companies. Their duties, comparable to those of pri-
vate surveillance and security companies in Switzerland, include the control of
access and admission, and the surveillance of buildings. This enables the Confedera-
tion to fulfil its obligation to maintain a network of Swiss missions abroad. It does
not involve the delegation of any sovereignty-related duties to third parties. The
legal basis for the protection of co-operation offices involved in development and
co-operation work is provided indirectly by the law on development aid and the
federal law on ad to Eastern European countries since it concerns the fulfilment of a
legal obligation (provision of the necessary framework conditions).

There are at present about 80 missions under surveillance. Otherwise the protection
of staff could no longer be guaranteed and the missions would have to be shut down,
which would be an unacceptable hindrance to the norma conduct of foreign policy
and foreign trade policy.

30 QOrdinance on asylum 1 (AsylV 1), SR 142.311.
3L SR120

32 SR120.72

33 SR742.147.1
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Protection is normally provided by the authorities of the host country, and in excep-
tiona cases aso by local surveillance companies or locally employed security staff,
and is almost exclusively limited to building surveillance. The choice of security
companies is based to a great extent on their “hands-on” experience of local condi-
tions and their ability to provide the kind and degree of protection required. The
deployment of security operatives for the protection of a diplomatic missionisnotin
contradiction with internationa humanitarian law. These operatives are equally
under an obligation to respect international law and human rights (see under heading
5 below). Since there are no internationally valid quality standards for private secu-
rity forces, great care must be taken in making the final choice. Persons who have
received professional Swiss military training are eligible for security work abroad
for limited periods. Deployment for a period exceeding three weeks is subject to
approval by the United Federa Assembly in accordance with article 70 of the Mili-
tary Law34. In making the final decision, one must consider the security risk for
military personnel. In the specific case of Iraq it has to be assumed that the deploy-
ment of military personnel would increase the risk of attacks on the Swiss mission3s.

4 Domestic law
41 Congtitutional bases

The cantons are responsible for ensuring law and order and public safety within their
own territory, and this is a task that is traditionally carried out by the police force
(original cantonal police jurisdiction)36. However, the federal government aso has
implicit constitutional powers to take the necessary measures, both internally and
externaly, to protect itself and its ingtitutions and bodies (protection of people and
property, ensure security at government events). These powers are in effect substan-
tiated through the collective Swiss polity37. The federd government also possesses
comprehensive and exclusive powers in the area of national defence (Federal Con-
stitution, Article 58)38.

Article 57, par. 1 of the Federal Constitution stipulates that the federa government
and the cantons shall ensure “the security of the country and the population within
the scope of their powers’. The above Article therefore does not create new federa
powers in the area of security; it merely confirms the aready existing constitutional
responsibilities of the federal government and the cantons3.

34 SR510.10

35 Reference should also be made to the following replies of the Federal Council: reply to
Barbara Haering on private security forces of 4 May 2004 (04.1045); urgent inquiry by
Josef Lang on mercenaries and soldiersin Irag, 2 June 2004 (04.1066); question time of
7 June 2004, question by Udli Leuenberger: Swiss co-operation with mercenaries must be
terminated immediately (question 04.5094), question time of 14 March 2005, question by
Ursula Wyss on private security companies (question 05.5075).

36 Federal Conditution Message, BBI 1997 | 237.

37 As, for instance, draft of Federal Law 117 Ia 202 and Andreas Auer/Giorgio Malin-
verni/Michel Hottelier, Droit constitutionnel suisse, Vol. I, Berne 2000, p. 331, Rz. 961.

38  Rainer J. Schweizer/Gabriela Kiipfer in: Bernhard Ehrenzeller/Philippe Mastronardi/
Rainer J. Schweizer/Klaus A. Vallender (ed.), Die Schweizerische Bundesverfassung, Zu-
rich/Basdl/Geneva 2002, introductory remarks to Articles 57-61, Rz. 11.

39 Message addressing a new Swiss congtitution dated 20 November 1996, BBI 1997 1 1 ff.,
237 (Federal Congtitution Message); Schweizer/K(pfer, ibid (fn. 38), on Article 57 of
Federal Condtitution, Rz. 1.
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Article 57, par. 2 of the Federal Constitution acknowledges the fact that security
cannot be divided: the federal government and the cantons are obliged to co-
ordinate “their effortsin the field of interna security”. This co-ordination obligation
applies both to the cantons, which have to co-ordinate their activities in the area of
security with one another, and to the federal government. On the basis of Article 57,
par. 2, the federa government may, for example, assume responsibility for co-
ordinating the security of major events (World Economic Forum, EURO 2008), or
introduce legidative measures if issues relating to internal security urgently call for
nation-wide co-ordination, with the inclusion of — or even under the leadership of —
the federa government.

In certain areas of national importance (public transport, law on foreign nationds),
the federa government has increasingly drawn up regulations in recent years that
govern the outsourcing of security activities to the private sector. Recent examples
include the draft versions of a federal law governing security services within public
transport companies (Federal Law on Security Services of Trangport Companies,
BGST)40 and a federd law governing the use of force in the law on foreign nationa's
and the transport of people on behaf of the federal authorities (Use of Force Act,
ZAG)41. Herethe federa government places agreat dea of value on precise descrip-
tions of the scope and limits of powers entrusted to the private sector (cf. section
4.4.1).

Finally, genera provisions of federa legidation — for example, those of the Weap-
ons Act, Control of Goods Act, Penal Code, Military Penad Code, Civil Code, Li-
ability Act —also apply to private security companies.

In view of their territory-related policing competencies, however, it has primarily
been the cantons that have drawn up regulations in the past governing the licensing
and activities of private security companies and their personnel. As described in
section 4.8, no consistent sets of regulations have existed to date, though in accor-
dance with Article 95, par. 1 of the Federal Constitution (gainful employment in the
private sector), the federal government would in fact have the option of drawing up
legal provisions.

4.2 Permissibility of private activities
in the area of security: definition of limitsin accor dance
with constitutional law

421 Problemsassociated with private security activities
from the point of view of the citizens

In a democratic social order, one important function of the state’' s monopoly of the
use of forceis to enforce law and order and in particular to protect the fundamental
rights of its citizens that are guaranteed by the constitution and international law.
The activities of private security companies and private individuals active in the area

40 For draft of and message on the Federal Law on Security Services of Transport Compa-
nies, see BBI 2005 2573 ff.

41 For draft of and message on the federal law governing the use of forcein the law on
foreign nationalsand the transport of people on behalf of the federal authorities (Use of
Force Act, ZAG), seethe home page of the Federal Office of Justice,
http://www.ofj.admin.ch/d/index.html, keywords“ Law-making”, “ Use of force’.
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of security can give rise to delicate practica problems. The most difficult problem
concerns the powers of intervention, permissible coercive measures and means of
enforcement (e.g. use of truncheons, handcuffs, firearms, sprays, dogs) to be en-
trusted to private security personnel. For example, should private security personnel
have the right to check private individuas, to detain them and handcuff them if
necessary, to frisk them or to confiscate items from them, or should their powers be
resricted to protection and surveillance activities, maintaining public order and
preventing unlawful encroachments?

The answer to the question concerning the extent to which private personnd are
empowered to intervene, in order to maintain public security and order and use force
if necessary, partly depends on whether the intervention concerned takes place in
private or public space. All space that is not reserved solely for private use may be
regarded as public or semi-public. Asrulings — abeit in adightly different context —
concerning Article 261bis of the Swiss Pend Code (racial discrimination) have
shown, it is not always easy to differentiate between private and public spaces2.

422 Private sphere

Even in the srictly private sphere, if we exclude limited private protection rights
such as self-defence, measures to deal with an emergency or corresponding aid for
third parties (emergency aid, disaster ad), the enforcement of public order and
security is ultimately the responsibility of the state due to its monopoly of the use of
force. Here the Federal Constitution leaves a certain degree of scope for limited
private security management. This is based on the principle of assumption of per-
sonal responsibility, which the Federal Constitution recognises with its protection of
the private sphere (Article 13) and guarantee of ownership (Article 26). In addition
to private defence rights, it is above all householder rights, which are based on the
guarantee laid down in Article 13, par. 1 of the Federal Congtitution and in all can-
tonal constitutions that determine the extent of permissible private security activities.

Weighing personal responsibility against the state’s monopoly of the use of force on
the basis of the principle of proportionality yieldsthe following findings:

— Permissible private measures in private premises may include: preventive
measures such as protection of property (interna and external controls and
surveillance); expulsion; refusal of admission.

—  The following measures are not permissible in private premises without the
consent of the person or persons concerned: identity checks, searches, con-
fiscation of objects.

4.2.3 Semi-public sphere

The semi-public sphere includes premises that are effectively private in nature but
which are open to the public in view of their designated purpose. Examples here
include privately operated football stadiums, schools, (enclosed) sports fields,

42 SR 311.0. Seeeg. Federa Court decision 130 1V 111: The Federal Supreme Court has
ruled that statements made within the context of atalk held at a closed meeting that took
placein aforest cabin and was attended by 40 to 50 skinheads congtitute statements of a
public nature.
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swimming pools, restaurants, exhibition centres, cinemas, discotheques, shops and
shopping centres, as well as privately operated means of transport such as buses,
trams, trains and aircraft.

Here, too, the rights of self-redress such as self-defence, emergency measures, aid
for third parties (emergency and disaster aid), and householder rights are applicable.
In addition, private operators have still further-reaching additional security powers.
Within certain limits, private organisers are legally responsible for ensuring the safe
and orderly organisation of their events. Failure to do so may under certain circum-
stances result in civil law liability with compensation claims.

Since the permitted security measures in semi-public space are not covered by
householder rights or other self-redress rights, a special legal basisisrequired. This
usudly takes the form of contractual consent. When use is made of a contractual
service, e.g. purchase of an admission or transport ticket, the purchaser aso consents
to security measures that constitute an intrusion upon personal freedom. However,
it is essentia to ascertain which measures are covered by the contractua consent,
and which ones are not.

The principle of proportionality plays a significant role here and alows conducting
the following classification:

— Based on contractual consent, permissible security measures in semi-public
premises include: admission controls, measures to separate groups (e.g. ri-
val fans), physical searches (if they are carried out for security reasons),
confiscation of objects (if carried out for security reasons), and recording of
personal details.

—  Private operators are not permitted to carry out actua identity recognition
measures such as fingerprinting, photographing, etc.

4.2.4 Public sphere

In public places, i.e. localities that cannot be alocated to a specific individua or
entity, private security personnel are not entitled to carry out any activities that
extend beyond the self-redress rights and aid for third parties (see above) that are
applicable to everyone. The maintenance of law and order in public space is by
definition the responsibility of the state. Additional private powers of intervention
require special authorisation by the legislator within the scope of a specific mandate
(cf. section 4.4). Without this specid authorisation, the following limits apply in
public space:

— In addition to self-redressrights, activities of a strictly preventive nature are
permitted that do not intrude upon the persona freedom of others, e.g. pri-
vate patrolsin residentid districts. In the event that a threat to law and order
or another unusua event should be detected, help can only be obtained by
notifying the official security authorities. Offenders may be briefly detained
until the arrival of the official authorities (right to detain).

—  Without specia authorisation, it is not permissible for private security per-
sonnel to use any coercive measures that encroach upon the personal free-
dom of the persons concerned and extend beyond the applicable self-redress
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rights. Such measures include i dentification controls, confiscation of objects,
and roadbl ocks.

425 Private protection of individuals and of transports of goods
and valuables

Although servicesto protect individual s and the transport of goods and valuables are
provided in the public sphere, they are in fact special cases in that they may be
designated as an individual need for protection, i.e. they have a specific focus, are
readily identifiable and are clearly defined. Under these circumstances, the principle
of proportionality permits private activities that extend further than those otherwise
permitted in public places:

— In addition to preventive measures such as observation and surveillance,
other measures such as protecting people or their vehicles by keeping other
people away from their immediate vicinity are permissible if they are im-
plemented in an proportionate manner (e.g. by creating sufficient free space,
but not by setting up road blocks).

—  Without special legal authorisation to delegate duties (cf. section 4.4), coer-
cive measures of any kind that extend beyond rights of self-redress and aid
for third parties, and intrude upon the personal freedom of the people con-
cerned, are not permissible. Such measures include identification contrals,
confiscation of objects, roadblocks or expulsions. However, distinguishing
between permissible rights of self-redress and inadmissible coercive meas-
ures can be very difficult at times: while preventive coercion is not permissi-
ble, in the case of an immediate threat of violence or death, the use of fire-
arms by private security personnel can be regarded as permissible self-
redress.

4.3 Limits of privatisation

Guaranteeing elementary private security requirements and the enforcement of
public order are essential duties of the state. From a legal point of view, privatis-
ing#3 these duties would be possible, since neither the Federa Congtitution nor the
constitutions of the cantons contain any autochthonous materia restrictions. But in
practical terms, such a move is out of the question since the elimination, or even
only slight erosion, of the state's monopoly of the use of force would place the
legitimisation, i.e. ultimately the reason for the existence of the state, in question.

Privatisation is therefore only conceivable in certain peripherd areas, but not in the
core areas of security and police activities. In associated literature, present-day
discussion is mainly focusing on peripheral tasks such as consulting on measures to

43 The complete exclusion of a given duty from the state’ s area of responsibility, cf. section
2.3.
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prevent crime, or technical support and control activities in the area of road trans-
port, which to some extent are performed by the police today44.

The question whether a given police or security task belongs to the core duties of the
state and therefore has to be excluded from any privatisation considerations, or
whether it concerns a peripheral activity that would be suitable for privatisation, has
to be examined in each particular case. Here attention has to be paid to the follow-
ing limiting criteria:

— High risk of use of physical force: Activities for which the direct use of
physical force must be expected beforehand for the purpose of protection
againgt threats or suppression of public disturbances (e.g. armed intervention
to enforce or maintain public order, arrests, significant restrictions on free-
dom of movement due to lengthy detention of people) must be regarded as
essential duties of the state and ther efore cannot be privatised.

—  Encroachments upon fundamental rights: Activities that can be expected to
significantly encroach upon fundamenta rights cannot be considered for pri-
vatisation. In the case of the direct use of physical force (armed intervention
to enforce or maintain public order, arrests or regtrictions of freedom of
movement that extend beyond the strictly limited right to detain offenders),
the state's monopoly of the use of force clearly rules out the possibility of
privatisation. In addition, preventive measures such as phone tapping, inter-
cepting and opening mail, or keeping people under surveillance aso entail
significant encroachments upon fundamenta rights and must aso remain the
preserve of the state.

— Equal provision of security (equal treatment): The stateis obliged to observe
the principle of equal trestment in the execution of its duties. The privatisa-
tion of certain state activitiesin areas of police and security reachesits limits
when it is no longer possible to guarantee equal maintenance of public secu-
rity. The privatisation of local protection againg thrests is therefore practi-
cally out of the question, since this would mean that such services would
only be available to those persons (or streets or residential districts) that
could actually afford them. If the public sector is not in the position to pro-
vide effective protection itself a an acceptable cost, it may call on the assis-
tance of private security companies to provide a limited degree of support
through the delegation of duties, ultimate responsibility for which remains
with the public authorities (cf. section 4.4).

4.4 Delegation of state security tasksto the private sec-
tor: consgtitutional limits

Article 178, par. 3 of the Federd Congtitution stipulates that the federa government
may “delegate by law Administrative tasks to public or private organisations, enti-
ties or personsthat do not form part of the Federal Administration”.

44 See Gamma, ibid (fn. 6), pp. 157-59. According to someinternal police force estimates,
approx. 30—40 % of day-to-day police work is spent on tasks outside the actual core area
of police functions, ibid, p. 127.
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In each canton it is necessary to separately examine whether the legal situation is
comparable to that at federal level, or whether the delegation of state duties to the
private sector calls for the specific empowerment on the basis of the cantonal consti-
tution.

Furthermore, according to unanimous doctrine and practice, the delegation of duties
is only permissible if it meets the following three requirements stipulated in the
Federal Constitution in Article 5, par. 1 and 2, regarding each and every action by
the state, and in Article 36, par. 1 to 3, regarding restrictions of fundamental rights:

— It must be supported by an adequate legal basis*s;
— It must bein the public interest;
— It must observe the principle of proportionality.

4.4.1 Legal basis

As is the case with the delegation of any administrative tasks, the delegation of
police and security duties to the private sector requires a formal legal basis. Thisis
not only because of the recognised principle that every state action has to be gov-
erned by legal provisions (legality principl€), but also because it affects the organisa-
tion principle laid down in the Federa Constitution, which stipulates that the stateis
fundamentaly responsible for the execution of its duties.

However, this does not tell us which aspects have to be regulated in the form of
formal legal provisions. Doctrine often focuses on the criterion of “sovereign ac-
tions’47. And sometimes the legislator does the same, for example in Article 17 of
Asylum Ordinance 1, according to which the federa office responsible for securing
the operation of refugee holding centres is empowered to delegate non-sovereign
duties to third parties*8. From a legal point of view, distinguishing between sover-
eign and non-sovereign duties often appears to make good sense, but this is not
enough to solve the various practical problems that arise in association with the
activities of private security personnel. From the point of view of the private indi-
viduals concerned, it is not primarily the sovereignty of a duty that counts but rather
the real possibility of the direct use of force and the accompanying risk of en-
croachments upon protected fundamental rights. For example, private security
personnel who work together with the police in the semi-public (stadiums, airports,
etc.) or public spheres to maintain order and security by performing non-sovereign
duties can find themselves suddenly involved in escalaing situations that lead to
violent confrontations. The most important issues relating to powers and means of
intervention, organisation of private security personnel, and state control and su-
pervisory mechanisms therefore aready have to be regul ated at the formal legislative
level.

45 For the federal government, thisis stipulated explicitly in Article 178, par. 3 of the
Federal Condtitution.

46 The delegation of tasks for which the federal government is responsible to private-sector
entitiesis frequently to be regarded asa “ significant law-making provision” in accordance
with Article 164, par. 1 of the Federal Constitution, which must take the form of federal
law.

47 Aseg. Gamma, ibid (fn. 6), p. 204.

48 Asylum Ordinance 1 of 11 August 1999 on procedural issues (AsylV 1, SR 142.311).
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The federal government has prepared two bills relating to the areas of security and
police that set out to meet these requirements, and recently submitted them for
consultation.

The draft of the Federal Law on Security Services of Transport Companies
(BGST)49 of 23 February 2005 is to replace the 120 year-old federal law on
the railway police50. The bill regulates not only the purpose and duties (Arti-
cle 2) and the organisational principles of security services (Artide 3), but
also specific powers of intervention, e.g. questioning people, checking iden-
tification papers, authority to check people or to exclude from the means of
transport, confiscation of objects to secure evidence (Article 5), and restric-
tions on the means and methods of intervention (direct use of force only
permitted against people who effectively disrupt the transport service con-
cerned —Article 5, par. 4 in association with Article 5, par. 1 of the bill).

The draft of the proposed federal law on the use of force in the context of the
law on foreign nationals and the transport of persons on behalf of the fed-
eral authorities (“ Zwangsanwendungsgesetz’ , ZAG)5L, which was submitted
on 24 November 2004 for consultation, explicitly states that the authorities
may also call on players from the private sector to help them perform their
duties (Article 1, par. 1c). In addition to specifying the purpose for which
force may be used (Article 3), this bill aso stipulates limits relaing to the
permissible means and methods, e.g. limits of use of physical force, permit-
ted and prohibited instruments (Articles 3 to 4 and 6 to 8), as well as the
specific powers to use force (Articles 9 to 11).

In other cases, the federal legislators continue to formulate mere empower ment
clauses, without more precisdly specifying the purpose, scope or powers of interven-
tion associ ated with the delegation of duties to the private sector:

49

50

51

52
53

Article 22, par. 2 of the Federal Law on the Preservation of Internal Security
(Preservation of Interna Security Act, BWIS) of 21 March 199752 empow-
ers the Federal Council to delegate the public task of protecting the authori-
ties, employees and buildings of the federal government to private security
services. The ordinance of 27 June 2001 governing security matters within
the responsibility of the federa government (V SB)S3 regulates the duties of
those bodies entrusted with the task of protecting people and buildings in ac-
cordance with Articles 22 to 24 of the Preservation of Internal Security Act
(cf. Ordinance, Article 1). In accordance with Article 3 of this ordinance, the
relevant federal authorities may call on “private security services’ for the
surveillance of federal buildings “if it requires additiona personne” (par. 1).
They may also call on private security services “for government events and,

For the draft of and message on the Federal Law on Security Services of Transport
Companies see BBI 2005 2573 ff.

Federal law of 18 February 1878 concerning the railway police (SR 742.147.1). Under
Article 12, par. 1 of thislaw “each railway company ... shall designate which of its offi-
cersand employees are entitled to act in the capacity of railway police ...”. Accordingly,
del egating security tasksto private-sector entitiesisalso permissible; seealso section
34.1.

For the draft of and message on the Use of Force Act, see the home page of the Federal
Office of Justice, http://www.ofj.admin.ch/d/index.html, keywords “Law-making”, “Use
of force’.

Federal Law on Preservation of Internal Security; SR 120.

Ordinance on security within the responsibility of the federal government; SR 120.72.
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if necessary, to support the police” (par. 2). In accordance with par. 3 of the
cited provision, the Federa Department of Justice and Police may specify
the requirements to be met by private security services performing duties on
behdf of the federal government54.

— In accordance with Article 6, par. 2b of the ordinance of 2 May 1990 on the
protection of military installationsss, the surveillance and monitoring of mili-
tary installations may be delegated to private individuas or companies on
the basis of appropriate contracts.

In this case, delegation is based solely on the provisions of an ordinance.

442 Public interest

By contrast with privatisation (section 4.3), in the case of delegation of duties to the
private sector, the state remains ultimately responsible for ensuring that the duties
concerned are performed correctlys6. Unlike private players who pursue their own
activities, those who assume state duties are required to observe fundamenta rights,
as Article 35, par. 2 of the Federal Constitution5” clearly stipulates. The state may
also reverse the delegation of duties by effecting amendments to the relevant legal
provisions. This means there is more room for manoeuvre regarding public interests
that are associated with the delegation of duties than there would be in the case of
privatisation.

Public interests associated with the delegation of security and police duties to the
private sector include the more economical provision of services by private players
and the potential for the duties to be performed with a higher degree of efficiency
(focus of state forces on central security and police activities). Public interest can
essentially be confirmed in the following cases:

— Maor requirements on public security and order cannot be sufficiently met
through state resources aone. A solution involving the state alone would re-
quire a disproportionate utilisation of resources.

—  Private players are more suitable for performing surveillance tasks, for ex-
ample thanks to their specialist know-how and their experience in carrying
out such operations. A good example here would be calling on the services
of former fans to assist with the control and monitoring of potentially prob-
lematic groups of fans at sporting events in stadiums.

— The delegation of security duties to the private sector meets exceptional
needs that would over-stretch the available state capacities. In the case of
major events planned well in advance, to ensure the most efficient use of

54 Todate, the Department of Justice and Police has not made use of thisright of delegation.

55 Ordinance dated 2 May 1990 on the protection of military installations (Protection of
Military Installations Act); SR 510.518.1.

56 Article 19, par. 1a of the federal law of 14 March 1958 governing liability of the federal
government, public officialsand civil servants (Liability Act, SR 170.32) attributes sub-
sdiary liability to the federal government for damages caused by private-sector entities
entrusted with the task of fulfilling duties for which the federal government is responsi-
ble.

57 “Whosoever shall carry out the dutiesincumbent upon the state shall be bound to respect
fundamental rightsand obliged to facilitate their substantiation.”
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state resources it may be desirable to delegate clearly defined, normally un-
problematic security tasks to private players so that the state will have suffi-
cient resources at its disposal for other security activities, e.g. to dea with
unforeseen crisis Stuations.

443 Principle of proportionality

Aswith al state acts, the delegation of security duties to the private sector is closely
associated with the principle of proportionality. This means, for example, that the
cantons cannot simply delegate their entire range of police activities to private
security services because this would save them money. Here there would not only be
alack of public interest, it would aso not be in keeping with the principle of propor-
tionality.

This also means that, when it comes to examining the degree of proportionality,
especialy stringent requirements have to be defined in the same way as for assessing
the legal basis (section 4.4.1) if the delegation of duties involves coercive measures
that might intrude upon the fundamental rights of the people concerned. Proportion-
ality is always based on a balance between the interests of the generad public, who
want the maximum degree of security through an efficient use of resources, and the
interests of the potentially involved citizens who expect their fundamental rights to
be duly protected. Snce especially sendtive issues are involved in security and
police activities, this weighing of interests often occurs at the level of formal legida-
tion. The following restrictive criteria have to be incorporated into this process:

— Caution is called for when delegating powers that could give rise to the di-
rect use of force against citizens: As has already been pointed out in connec-
tion with the required legal basis (section 4.4.1), it is essentia to specify not
only the purpose, but a so the preconditions and means to be used, already at
the formal legislation stage.

—  Caution should be exercised concerning the delegation and execution of
measures with a coercive character if there is no immediate urgency: Exer-
cising caution corresponds to the basic concept of a subsidiary form of dele-
gation of security and police duties to private players. Public interest legiti-
mises the involvement of private players in the fulfilment of the state
security mandate, especially when it comes to meeting exceptional require-
ments (cf. section 4.4.2).

45 Federal legidation of relevanceto
private security activities

Although most of the legidation governing private security companies in Switzer-
land exists at the cantonal level, federal |egislation also comes into play with regard
to certain activities of such companies — for example, laws relating to the use of
firearms. Services of a military nature provided to other countries may therefore be
subject to specid provisions of federa law. This report also examines the options
provided by the Penal Code and Military Penal Code for dealing with offences
committed by private security personne, especidly those committed within the
scope of operations carried out abroad.
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45.1 Federal legidation governing weapons
and war matérial

The Federal Weapons Act38 restricts the security and policing powers of private
individuals and private organisations. It applies both to commercia and non-
commercial activities of private players.

Anyone wishing to purchase a weapon in Switzerland from a licensed dedler hasto
apply for a permit (Article 8, Weapons Act), the issue of which is based on the
fulfilment of special personal requirements. Various provisions of the Weapons Act
and Weapons Ordinance5® stipulate that applicants for a permit have to possess the
necessary character and skills for using a weapon without endangering others (cf.
Article 8, par. 2, Weapons Act and Article 32, par. 1, Weapons Ordinance). The
same principle applies to the purchase of weapons from private individuals, for
which a permit is not required. Here the seller is obliged to ensure that the purchaser
meets the above requirements.

Anyone who wants to carry a weapon in public hasto apply for the relevant permit
(Article 27, par. 1, Weapons Act), which is issued by the relevant authority in the
applicant’s canton of domicile with a maximum validity of five years (Article 27,
par. 3, Weapons Ordinance). This permit will only be issued if the applicant (cumu-
latively) meets the requirements for the issue of a permit to buy a weapon, plausibly
declares that the weapon is genuinely needed for the purpose of self-protection or
the protection of other people or objects, and passes a test comprising questions
about the proper handling and legal prerequisites for the use of the weapon con-
cerned (Article 8, par. 2, Weapons Ordinance). The relevant restrictions imposed by
the principle of proportionality are specified in Article 31 of the Weapons Ordi-
nance, which states that a weapon may only be carried for aslong as appears reason-
able for the use for which it is authorised (par. 1), and that pistols and firearms may
only be carried if they are not |oaded (par. 2).

The Federa Act on War Matéried, KMG of 13 December 199660 should also be
mentioned here. It regulates the manufacture and trade of defence equipment, but
also coversthe transfer of immateria goods that are associated with war matéridl.

452 Embargo legidation

Although federd legidation does not prohibit activities relating to the supply of
military goods and services in a comprehensive manner, it does contain a number of
special provisions. For example, based on the Federa Law dated 22 March 2002 on
the Enforcement of International SanctionsS! the federa government may resort to
coercive measures in order to enforce international sanctions aimed at securing the
observation of international law. These measures may take the form of restrictionsin
the area of trade in goods and services, but may also carry the threat of prohibitions

58  Federal law dated 20 June 1997 on weapons, munitions and related material (Weapons
Act), SR 514.54.

59 Ordinance of 21 September 1998 governing weapons, munitions and related material
(Weapons Ordinance), SR 514.541.

60  Federal Act on War Matériel, SR 514.51.

61 Embargo Act; SR 946.231.
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or licensng obligations (Article 1, par. 1 and 3, Embargo Act). The federa govern-
ment has made use of these powers and drawn up a variety of associated ordi-
nancess2.

453 Responsibility for prosecution of offences committed
abroad

Since the possibility cannot be ruled out that private security companies based in
Switzerland may be involved in activities abroad, or Swiss citizens may be recruited
for foreign operations, it is necessary to examine to what extent offences committed
abroad come under the jurisdiction of the Swiss Penal Code. Parliamentary motion
04.3748 (Wyss) raised i.e. the question whether crimes committed abroad by em-
ployees of private security companies acting on behalf of Switzerland are in fact
prosecuted. Here it is necessary to ascertain under which circumstances Swiss legis-
lation permits the prosecution of such offences. The question of prosecution before
an international criminal court is dedt within section 5.5.2.

4531 Individual responsibility

The Swiss Pena Code, StGB63 covers a variety of offences that may be of relevance
in the context of the activities of private security companies, such as unlawful ac-
tions on Swiss territory on behalf of a foreign country (Article 271), hostilities from
the neutral territory of Switzerland againgt a belligerent [in a foreign conflict] or
hostilities against foreign troops admitted to Swiss territory (Article 300), violation
of foreign territorial sovereignty (Article 299) and espionage against foreign states
(Article 301).

In addition, certain provisions of the Swiss Military Penal Code, MStGB of 13 June
192764 could be applicable to employees of private security companies if the rele-
vant personal prerequisites are met. For example, if people follow an army without
directly belonging to it (Article 4, par. 1 MStGB), if civilians commit certain of-
fences in times of war (Article 4, par. 2 MStGB), or if people participatein a breach
of internationa law together with other persons who are subject to the Military Penal
Code in the context of an armed conflict (Article 6, par. 1).

The Military Penal Code punishes the following offences in particular: Hostilities
from the neutral territory of Switzerland against a belligerent [in a foreign conflict]

62 QOrdinances formulated on the basis of embargo laws are published on the home page of
the State Secretariat for Economic Affairs(seco) and are availabl e at the following ad-
dress: www.seco.ch.

63 Penal Code; SR 311.0. The general section of the Penal Code underwent arevision; see
amendment to the Penal Code of 13 December 2002, BBI 2002 8240 ff. The Federal
Council has not yet specified the date on which the revised Codeisto comeinto force.
Thetentatively scheduled dateis 1 January 2007.

64 Military Penal Code; SR 321.0. The Military Penal Code underwent a revision; see
amendment to the Military Penal Code dated 21 March 2003, BBI 2003 2808 ff. The Fed-
eral Council has not yet specified the date on which therevised Codeisto comeinto
force. The tentatively scheduled date is 1 January 2007.
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or hostilities against foreign troops admitted to Swiss territory (Article 92 MSIGB —
breach of neutraity), espionage againg foreign states (Article 93 MStGB — breach
of neutrality), foreign military service (Article 94 MStGB — weakening of the armed
forces), breaches of contractua service obligations (Article 97 MStGB), violations
of military secrecy (Article 106 MSIGB), and breaches of internationa law in the
case of armed conflicts (Articles 108 to 114 MSIGB).

An action carried out by the personne of a private security company is deemed
lawful if it is appropriate in accordance with a provision of law or with an official or
a professional obligation (Article 32, Pena Code)65, or if the person concerned has
to act in self-defence (Article 33, Penal Code)é6 or in an emergency (Article 34,
Penal Code)é7. The Military Penal Code regards actions carried out in self-defence
and in an emergency as lawful in the same way as the Penal Code (Articles 25 and
26, MStGB)¢8.

If an offence has been committed abroad, the Swiss Pena Code is applicable in the
following circumstances:

— If acrime or offence has been committed againgt the state (Article 4 Pend
Code)e®.

— (1) If acrime or offence has been committed againgt a Swiss national; (2)
the deed is also punishable at the location at which it was committed; and (3)
the offender is either already in Switzerland and will not be extradited to a
foreign country or if he or she has been extradited to Switzerland because of
the deed concerned (Article 5 Pena Code). This provision underscores the
passive personality principle.

— (1) If a crime or offence has been committed by a Swiss nationd; (2) the
deed is a'so punishable at the place where it was committed; (3) Swiss legis-
lation permits extradition for the offence concerned and (4) the offender is
either already in Switzerland or isto be extradited to Switzerland because of
the deed concerned (Article 6 Pena Code). This provision underscores the
active personality principle.

— If acrime or offence has been committed that Switzerland has undertaken to
prosecute within the scope of an international treaty (Article 6bis Penal

65 In contrast to Article 32 of the Penal Code, Article 14 of the draft revision of the Penal
Code of 13 December 2002 limitsthe justification grounds to legal duty and/or legal au-
thorisation, and no longer mentions either official or professional obligation.

66 The draft revision of the Penal Code dated 13 December 2002 includes provisions on
justifiable (Article 15) and excusable self-defence (Article 16): The first provision corre-
sponds substantially to the prevailing Article 33, par. 1 of the Penal Code, and the second
to Article 33, par. 2 of the Penal Code.

67 The draft revision of the Penal Code dated 13 December 2002 includes provisions on
necessity as justification (Article 17) and necessity as excuse (Article 18): The first provi-
sion corresponds substantially to the prevailing Article 34, section 1 of the Penal Code,
and the latter provision adoptsthe premise of Article 34, section 1, par. 2 of the Penal
Code with two amendments.

68  The draft revision of the Military Penal Code dated 21 March 2003 contains the grounds
for justification of legally permissible actions (Article 15), justified self-defence (Article
16), excusable self-defence (Article 16a), necessity as justification (Article 17) and neces-
Sty asexcuse (Article 17a).

69  Articles3 and 4 of the draft revision of the Penal Code dated 13 December 2002 corre-
spond substantially to the prevailing Articles 3 and 4 of the Penal Code.



Code)70. This provision extends the scope of validity of the Swiss Pend
Code in that it obliges Swiss authorities to instigate criminal proceedings
even in cases that do not comply with the territorial principle or the active or
passive personality principle, if the following prerequisites are met: (1) The
offender is currently in Switzerland; (2) he/she will not be extradited to an-
other country; (3) the deed is punishable by law both in Switzerland and in
the country in which it was committed; (4) Switzerland has undertaken to
prosecute the deed within the scope of an agreement under international law.
The various international agreements that apply to deeds covered by Article
6bis of the Penal Code are not listed in this provision.

Mention should also be made here of Article 7 of the draft of the revised Penal Code
of 13 January 2002, par. 2 of which extends the scope of application of Swiss crimi-
nal law in that it underscores the principle of substituting criminal justice. This
provision deals with cases in which persons who do not possess Swiss citizenship
commit acrime or offence abroad involving aforeign victim. In such cases, prosecu-
tion by the Swiss authorities is possible if the following prerequisites are (cumula-
tively) met: (1) The deed is also punishable by law at the location in which it was
committed, or the location concerned is not subject to any crimina jurisdiction; (2)
the offender is currently in Switzerland or is to be extradited to Switzerland because
of the deed concerned; (3) athough Swiss legislation permits extradition for the
offence concerned, the offender is not extradited; (4) an extradition request has been
denied on grounds that do not concern the deed; and (5) the offender has committed
a particularly serious crime and is recognised as such by the internationa legal
community.

In accordance with Article 9, par. 1 of the Military Penal Code (MStGB), military
criminal law applies to offences committed both in Switzerland and abroad. Switzer-
land claims primary responsibility for prosecuting its own nationals who have com-
mitted an offence in Switzerland or abroad that is punishable in accordance with the
provisions of the Military Penal Code, as well as foreign nationals who commit such
an offence in Switzerland. Following the addition of par. 10isof Article 9 MSIGB 71,
the comprehensive principle cited in Article 9, par. 1 MStGB has been more nar-
rowly defined and quaified: Foreign nationals who have violated international law
abroad in the context of armed conflicts (Articles 108 to 114, MSIGB), can only be
judged by Swiss courts if three cumulative conditions are met: (1) if they are cur-
rently in Switzerland; (2) if they have a close connection with Switzerland; (3) if
they can neither be extradited to a foreign country nor brought before an interna-
tiona criminal court. Articles 218 to 223 MSXIGB contain additional competency
regulationsrelating to jurisdiction of military courts.

At theinternational level, the Rome Satute of the International Crimina Court of 17
July 1998 should be mentioned here?2 (cf. sections 5.5.2.3 and 5.5.2.4). Article 1 of
this Statute entrusts to the International Crimina Court a complementary function of
national penal jurisdiction. This is restricted to extremely severe crimes that affect

70 Article6 of the draft revision of the Penal Code dated 13 December 2002 corresponds
substantially to the prevailing Article 62is of the Penal Code.

71 AS2004 2694; BBI 2003 767 ff.

72 SR 0.312.1. The Swiss Penal Codeis currently undergoing revision in order to amend
material criminal law in line with the Rome Statute and to facilitate prosecution of geno-
cide, crimes against humanity and war crimes.

35



the international community as a whole, namely genocide, crimes against humanity,
war crimes and the crime of aggression (Statute, Article 5).

45.3.2 Corporate responsibility

In accordance with Article 100quater of the Penal Code’3, an offence committed by
the personnel of a company may result in the criminal responsibility of the company
itsef if the offence was committed within the company and in the performance of
business activities within the scope of the company’s declared purpose.

These objective requirements serve to restrict the scope of application of the above
Article. The aim here is to prevent companies from being made legally responsible
for every conceivable offence. The criminal responsibility of the company has to be
limited to prohibited behaviour in which typical risks arise that is associated with the
permitted and normally conducted business activities.

Article 100auaer, par. 1 of the Penal Code substantiates a subsidiary responsbility of
the company: it states that a company may only be held responsible if the committed
crime or offence cannot be attributed to a particular person or persons due to inade-
quate internal organisation. With respect to security companies, it would normally
be possible to attribute offences to particular persons, in which case there is no need
to resort to the question of the responsibility of the company itself.

Paragraph 2 of this Article goes further than paragraph 1 in that for certain offences
it places primary responsibility on the company regardless of, or pardlel to the
responsibility of a particular person.

As far as location is concerned, a company (to which the requirements stipulated in
Article 100auaer of the Penal Code apply) may be held criminally responsible and be
subject to Swiss jurisdiction if the offence is committed in Switzerland. This provi-
sion aso applies to companies that are domiciled abroad’. This is in line with the
principle of territoriality, according to which a foreign company may also be held
liable in Switzerland for offences committed here. If an offence has been committed
abroad, a distinction has to be made between the following two situations:

— Article 4, Penal Code (crimes or offences committed abroad against the
state): In this case, the company may be prosecuted in Switzerland, regard-
less of whether its domicileisin Switzerland or abroad?s.

— Article 5, Penal Code (crimes or offences committed abroad against Swiss
nationals), Article 6, Pena Code (crimes or offences committed aoroad by
Swiss nationals) and Article 6bPis, Penal Code (other crimes or offences
abroad): In these cases, in accordance with Article 100auater, Penal Code,
proceedings may only be ingtigated against a company domiciled in Switzer-
land”6. Proceedings may be ingtigated in Switzerland against a person or
company as an accomplice if they have contributed towards a crime or of-

73 Article 102 of the draft revision of the Penal Code dated 13 December 2002 corresponds
substantially to the currently prevailing Article 100auater of the Penal Code.

74 Alain Macaluso, Laresponsabilité pénale de I'entreprise, Commentaire des art. 100**“et
100" CP, Zurich 2004, p. 177, Rz. 1028.

75 Alain Macaluso, p. 177, Rz. 1034.

76 Alain Macaluso, p. 177, Rz. 1036.
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fence committed (partially) abroad. However, it should be pointed out here
that there are still many aspects relating to this topic that have not been con-
clusively resolved in legal practice.

Two additional clauses (Articles 59a and 59b) relating to the crimina liability of
companies have been added to the draft revision of the Military Penal Code of 21
March 2003. The aim hereisto dign the Military Penal Code more closely with the
relevant provisions of the Pena Code (genera section) that are currently undergoing
revison. These two provisions more or less correspond to Articles 100duaer and
100quinauies of the Penal Code?”.

4.6 Legal treatment of know-how transfer following the changeover
from public serviceto private security companies

In her motion submitted to Parliament on 16 December 2004 (04.3748, “Formula-
tion of legally binding provisions concerning Switzerland's dealings with private
military and security companies’), National Councillor Ursula Wyss a so addresses
the problem of know-how transfer via former high-ranking military officials who
enter into gainful employment with private military companies after they leave
public service. In order to carry out alegal assessment of such activities, a variety of
aspects have to be taken into account:

—  Secrecy obligations: Employees are obliged to observe official, business and
professional secrecy even after they leave public service. Confidentiality ob-
ligations extend to all matters that have to be kept secret due to regulations
or in view of their nature. Secrecy obligations apply both in private em-
ployment relationships (manufacturing and business secrets)78 and in public
service. Infringements of secrecy obligations are punishable by law even
after termination of the employment rel ationshipgo.

—  Non-competition clauses: Secrecy obligations are restricted to the relatively
narrow area of official and professional secrets. They cannot encompass a
person’s entire acquired know-how (including skills, general knowledge and
experience), since this would effectively amount to a ban to pursue the pro-
fession. The fundamental right of economic freedom protects free access to
private gainful employment and free exercise thereof, though for private
employment relationships, Articles 340 ff of the Swiss Code of Obligations
provides for the option of negotiating a non-competition clause that enters

77 Alain Macaluso, pp. 196-197, Rz. 1150-1155.

78 Article321a, par. 4, Swiss Code of Obligations.

79 Article 22 of the Federal Employees Act dated 24 March 2000, SR 172.220.1 and Article
94, par. 2 of the Federal Employees Ordinance dated 3 July 2001, SR 172.220.111.3. By
advice of a special delegation of the Supervisory Committee for government business and
practices of both chambers of parliament, upon termination of an employment relation-
ship, the employer should remind the employee in writing of the employe€’ s duty to ob-
serve secrecy and may expresdy list the main issues to which this duty appliesand have
the employee acknowl edge the duty of secrecy by signing said confidentiality agreement;
see 2004 Annual Report of the Supervisory Committees for government business and
practices and the Del egation of the Supervisory Committee for the chambers of parlia-
ment of 21 January 2005; BBI 2005 1889 ff., 1925.

80  Articles 320-321t of the Penal Code.
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into effect upon termination of the employment contract8l. In the view of the
Federal Council, while the relevant provisions of the Code of Obligations
(Articles 340 ff) are theoretically applicable to employment contracts within
the federal administration, in practice they can only be enforced under ex-
tremely restrictive circumstances. Restrictions of freedom of this kind have
to be legitimised by a predominant public interest. Furthermore, anew pro-
fessiona activity adopted by a former public servant has effectively to bein
direct competition with his or her former duties as an employee of the fed-
eral administration, and this only appliesin very few areas.82 In the area of
military services, competition between the federa government and the pri-
vate sector is practically inconceivabl es3.

4.7 Legidative powersrelatingtothe
performance of activitiesin the private sector
(Article 95, par. 1, Federal Constitution)

In accordance with Article 95, par. 1 of the Federa Constitution, the Confederation
may issue regulations governing the performance of activities in the private sector.
This constitutional provision grants the federal government very broad legislative
powers34. Although it has not made use of these powers to date, the Confederation
has the authority to draw up regulations governing the activities of private security
companies, especialy to protect police interests. These are competing powers. As
pointed out in section 4.8, most of the cantonal authorities have drawn up their own
regulations.

4.8 Cantonal legidation

Since the Confederation has not made use of its legidative powersin this area, most
of the legal provisions governing private security companies are to be found in
cantonal legislation, as outlined below.

8L Thisrequiresthe form of awritten agreement between the employer and employee
(Article 340, par. 1 of the Swiss Code of Obligations), whichis frequently stipulated at
thetime the employment contract is concluded. Unilateral provisions on the part of the
employer alone are not possible.

82 2004 Annual Report of the Supervisory Committee for government business and practices
and the Delegation of the Supervisory Committee for the chambers of parliament dated 21
January 2005; BBI 2005 1889 ff., 1925.

83 Article 58 of the Federal Constitution gives the federal government the responsibility for
organising the armed forces and calling them into action, with a minor degree of respon-
shility falling to the cantons. The military represents a core area of the state’ s monopoly
of theuse of force. It istherefore not possible for private-sector military activitiesto
compete with national armed forces on domestic soil. In the case of military actions
abroad, a competitive situation is concelvable. However, Article 66a, par. 2 of the federal
law governing the army and military administration of 3 February 1995 (Military Act, SR
510.10) prohibits armed intervention abroad, even for the purpose of peace enforcement,
such that this competitive Stuation is also effectively eiminated.

84 Jean-Frangois Aubert/Pascal Mahon, Petit commentaire de la Constitution fédérale de la
Confédération suisse du 18 avril 1999, Zurich/Basdl/Geneva 2003, on Article 95 of the
Federal Condtitution, p. 743, § 5.
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4.8.1 Concordat of the cantons of Western Switzerland
concer ning secur ity companies and other
cantonal legidation

All the cantons of western Switzerland signed the Concordat dated 18 October 1996
concerning security companies (hereinafter referred to as “Concordat”). This docu-
ment specifies joint regulations governing the activities of security companies and
their personnel and stipulates a licensing requirement for all activitiesin the area of
security. Nine other cantons8® have formulated legal provisions governing private
security companies that, like the Concordat, include a licensing requirement for dll
related activities. Eleven cantons$é currently do not impose a licensing requirement,
though in three of these87, anyone involved in security activities has to observe the
following regulations: They are required to notify the police about implemented and
planned measures, and about al notable occurrences, they must maintain strict
secrecy regarding al observations made in association with the activities of the
police, and they must refrain from carrying out any activities that might prevent the
police from performing their official dutiesss.

The Concordat and relevant cantona legidation encompass the following activities:
protection of individuas, monitoring and surveillance of buildings and movable
objects, transport of valuables. In some cases, cantond legislation aso cites the
surveillance of hazardous goods.

No specia regulations exist that govern activities carried out abroad by security
companies registered in Switzerland. The extent to which the performance of such
activities is subject to a licensng requirement depends on the laws of the canton in
which the company is domiciled. The cantons of western Switzerland that signed the
Concordat impose a licensing requirement for performing the designated activities
not only in their own canton, but aso for the operation of a security company in
another canton covered by the Concordat. The other cantons that call for alicensing
procedure merely describe the activities that are subject to a licensing reguirements?
or stipulate that the licensing requirement covers activities carried out within their
sovereign territory90.

The Concordat and the provisions of those cantons that call for alicensing procedure
place certain personal requirements on persons in charge of a security company,
namely Swiss citizenship or possession of a residence permit, observation of civil
rights, no criminal record, sound credit record. Verification of the records of persons
in charge of a security company is only called for by the signatory cantons of the
Concordat.

In avariety of cantons a licensing obligation also applies to employees of security
companies. The provisions of the Concordat stipulate that employees must meet
similar requirements to those imposed on management staff, while those of the other

85  Aargau, Basdl-Land, Basd-Stadt, Lucerne, Nidwalden, St. Gall, Solothurn, Thurgau and
Ticino.

86 Aargau, Appenzell Innerrhoden, Berne, Glarus, Grisons, Obwalden, Schaffhausen,
Schwyz, Uri, Zug and Zurich.

87 Berne, Schaffhausen and Zurich.

88 Theinformation on cantonal law is based on a study conducted by the Ingtitute of Feder-
alism, University of Fribourg, on request of the Federal Office of Justice.

89 Aargau, Basel-Land, Basd-Stadt, Lucerne, St. Gall, Solothurn.

90  Nidwalden, Thurgau and Ticino.
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cantons that require a licensaing procedure®! usually also require a licensing obliga-
tion for employees.

Four cantons that are not signatories of the Concordat®? keep a publicly accessible
register, whereas the Concordat does not contain any clause to this effect. However,
most of the signatory cantons have aso formulated supplementary provisions for
enforcement purposes (i.e. within the reevant ordinances). In two cantons®3, the
issue of licencesis published in the official gazette.

The applicable legal provisions in a number of cantons® expressly stipulate that
natura persons and legal entities active in the security business do not possess any
sovereign powers, or else they state that coercive measures and criminal investiga-
tions are the responsibility of the police.

Only the provisons of the Concordat explicitly specify that the use of force by
private persons active in the area of security must be limited to permissible self-
defence and emergency measures in accordance with the Swiss Penal Code.

With reference to the purchase and carrying of weapons, the provisions of the
Concordat and of various cantons refer to corresponding specid legislation. The
canton of St Gall prohibits the carrying of weapons without a special permit from
the relevant authorities, in particular with regard to the protection of individua s and
the transport of valuables.

Most of the signatories of the Concordat have issued ordinances governing the use of
dogs.

The canton of Geneva plans to create a law governing the training of security per-
sonnel. The canton of Ticino also plans to revise its legislation and make the federa
certificate for security personne compul sory.

4.82 Mode provisons of the Conference
of Cantonal Palice Chiefs

At the request of the Association of Swiss Security Companies (ASCC), the Confer-
ence of Cantona Police Chiefs (CCPC) drew up a set of so-called model provisions
governing the activities of private security companies®. The aim isto recommend to
the cantond authorities that they should incorporate these provisions into their own
legidation. In view of certain difficulties experienced by some companiesin observ-
ing the relevant cantonal regulations, the ASCC felt that it would be useful to draw
up guidelines in order to promote uniform cantonal practice, especially in connec-
tion with the granting of licencesto operate private security companies.

The resulting model provisions were inspired by legislation from the canton of
Solothurn. Persons responsible for private security companies require a licence if
they are active in the following areas: protection of individuas, surveillance and

91 Aargau, Basd-Land, Basd-Stadt, Lucerne, Nidwalden, St. Gall, Thurgau.

92 Aargau, Solothurn, St. Gall and Thurgau.

93 Vaud and Ticino.

94 Aargau, Basd-Land, Basdl-Stadt, Lucerne, Nidwalden, St. Gall, Solothurn, Vaud and
Zurich.

95 Theinterministerial working group had the opportunity to confer with a CCPC represen-
tative.
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protection of property, transport of valuables, performance of security tasks man-
dated by the public authorities, private detective activities. The names of holders of
such licences are to be published. All employees hired for the purpose of performing
security activities must be registered with the cantonal licensing authorities. The
model provisions are expressly subject to the legal division of competencies between
cantonal and municipa police forces and private security companies. Furthermore,
they expressly state that the issue of alicence in no way grants any sovereign powers
to the holder. The model provisions aso regulate co-operation between security
companies and the police, and stipulate that licence holders must make every effort
to ensure that security personnel can in no way be confused with police organisa-
tions. In particular, uniforms worn by security personnel must be clearly distinguish-
able from those worn by police officers. With respect to carrying weapons, the
provisions refer to the relevant provisions of federal legidation.

The model provisions of the CCPC were submitted for consultation, and the feed-
back was generally very positive. The genera consensus was that a uniform solution
was called for, perhapsin the form of a concordat. However, the feedback from the
consultation process did not point to a specific desire on the part of the involved
parties for federal legisation. The option of other cantons signing the Concordat of
the western cantons of Switzerland was not pursued. Several cantons feel that the
formal requirements laid down by the Concordat for the issue of a permit to hire
empl oyees are too restrictive.

The model provisions of the CCPC do not have any legal force. Instead, they are
intended to encourage cantonal authorities to draw up uniform regulations. The
cantons of western Switzerland do not need to amend their current practice since
they are signatories of the Concordat.
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5 International law

International law does not explicitly regulate the activities of private security com-
paniesin conflict areas. Specific norms in international law exist only in relation to
the issue of mercenaries (No. 5.1). What are relevant however are the general rules
of international law, of international humanitarian law and in certain cases human
rights law (Nos. 5.2 to 5.4). Findly, the law on neutrality imposes certain obliga-
tions on neutra states (No. 5.7).

5.1 Rules of international law
concer ning mer cenarism
511 Art. 47 of the First Additional Protocol of 1977

International humanitarian law contains only one provision specifically concerning
the mercenary activity®, namely Article 47 of the first additional protocol of 1977
(AP1)97. Additional Protocol | has been ratified by alarge mgjority of states.

As understood by the first paragraph of this provision, Article 47 AP1 does not
forbid mercenary service, although especially African countries had wished other-
wise during negotiations on this provision. However on the basis of Article 47 APL,
mercenaries can be denied the privileged status of a combatant or prisoner of war. In
particular, mercenaries, in contrast to combatants and prisoners of war, can be held
criminaly responsible by the opposing state merely for having taken part in an
international armed conflict.

However a state is not obliged to deny prisoner of war status; the mercenary simply
has “no claim” to such status. Even if prisoner of war status is denied, mercenaries
are not totally unprotected. Under Article 75 AP1 they enjoy a minimum protection
which has the character of customary international law.

The dgnificance of Article 47 AP1 is infinitesimal in practice. In paragraph 2, the
list of six cumulative definitions is so restrictive that it becomes difficult to prove
that employees of a private security company fall under the description. The major-
ity of private military companies indeed offer inherent military services, but are only

9%  Article47 isentitled “Mercenaries’ and states:
“1. A mercenary shall not have theright to be a combatant or a prisoner of war.
2. A mercenary isany person who

a) isspecially recruited locally or abroad in order to fight in an armed conflict;

b) doesin fact take a direct part in the hodtilities;

c) ismotivated to take part in the hostilities essentially by the desire for private gain
and, in fact, ispromised, by or on behalf of a Party to the conflict, material com-
pensation substantially in excess of that promised or paid to combatants of similar
ranks and functions in the armed forces of that Party;

d) isneither anational of a Party to the conflict nor aresident of territory controlled
by a Party to the conflict;

€) isnot a member of the armed forces of a Party to the conflict; and

f) hasnot been sent by a State which is not a Party to the conflict on official duty asa
member of itsarmed forces.”

97  Additional protocol of 8 June 1977 to the Geneva Conventions of 12 August 1949 on the
protection of victims of international armed conflicts (Protocol 1) (with annexes), SR
0.518.521.
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seldom directly involved in hostilities. Finally, by definition, citizens of a country in
conflict cannot be considered mercenaries. Actually, one must proceed from the fact
that only a small part of employees of private security companies involved in mili-
tary functions and active in conflict situations could be qualified as mercenaries.

512 Relevant instruments of the UN and individual re-
gional organisations

Debate in the United Nations about mercenary service has essentially borne the
stamp of post-colonial experiences. During the period of decolonisation severa of
the states that came into being and regimes striving for independence were directly
threstened by mercenary forces. Because of these experiences, the resulting UN
instruments aimed to prevent mercenary operations against legitimate governments
and their self determination.

In 1970, the UN Genera Assembly adopted the Friendly Relations Declaration
2625 (XXV) concerning principles of international law relating to friendly relations
and cooperation between states. While this declaration is not formally binding, it is
considered one of the more fundamental documents of the United Nations interpret-
ing its Charter. The first principle in the declaration deals with the ban on the use of
force, and falls under customary international law. It stipulates that any threat of or
use of force in international relations against the territoria integrity or politica
independence of a state is incompatible with the purposes of the United Nations.
One of the specifications states:

“Every State has the duty to refrain from organising or encouraging the organisation of
irregular forces or armed bands including mercenaries, for incursion into the territory
of another State.”

This declaration of 1970 therefore makes it aduty of the state not to use mercenaries
againgt the territoria integrity or independence of another state. The explicit refer-
ence to mercenary service by the UN General Assembly represents something new
in the way the issue of mercenary service is deat with internationally because inter-
national law had never before come to grips with this topic. However, the declara-
tion does not define what is meant by “irregular forces or armed bands”.

On 3 July 1977 the African Union, AU, (formerly Organisation of African Unity,
OAU) accepted the Convention for the Elimination of Mercenarismin Africa. Article
1, par. 1 of this convention defines the term mercenary almost word for word the
same asin Article 47 AP1. As already mentioned this makes it difficult in practice to
legally qualify someone as a mercenary on the basis of the AU convention%. The

98  Article1, par. 2 of the convention qualifies as crimes the organisation, financing, training
or any other support or use of mercenary groups for the purpose of armed force against a
process of self determination or against theterritorial integrity of another state. Groups,
associations and even States Parties can be guilty of mercenarism. Itisalso acrimefor a
date to passively permit mercenary activitiesin itsterritory or to enablethe transt or
transport of mercenaries. Article 3 denies mercenaries the status of combatant or prisoner
of war. Article 6 requires therefore that States Parties should prevent the recruitment,
training, financing and arming of mercenariesaswell as mercenary activities by nationals
or foreigners on theterritory of the state concerned.
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convention however does not bar the States Parties from using mercenariesin opera-
tions againgt dissident groups within their own borders®.

The UN Convention against the Recruitment, Use, Financing and Training of Mer-
cenaries of 4 December 1989 defines the term mercenary in Article 1, par. 1 in a
way closely resembling that in Article 47 APL. Here too, it is difficult in practice to
qualify who is a“mercenary” due to the definition in the UN Convention. Neverthe-
less the definition in the UN Convention goes slightly beyond the one in Additional
Protocol | inthat it takes into consideration not only situations of armed conflict but
also of organised violence to bring about the collapse of a government, to undermine
constitutionality or against the territorial integrity of a state.

The United Nations Convention criminalises the recruitment, financing, training and
the use of mercenaries as well as the active participation of mercenaries even in the
organised use of force. These activities are to be forbidden by the States Parties.

The UN Convention entered into force more than 10 years after its adoptionl00,
Switzerland has so far not ratified the convention. The issue of ratification was not a
priority in the 1990s, particularly because there were different opinions regarding its
effectiveness. The UN Convention does not reflect customary international law as
can be seen by the small number of ratifying countries.

513 Conclusions: Customary inter national law does not
prohibit mercenarism

While Article 47 AP1 and the Friendly Relations Declaration of the UN do not
forbid mercenarism, the AU Convention of 1977 and UN Convention of 1989 are by
no means universally accepted legal instruments. Therefore customary international
law does not forbid mercenarism and contains no specific standards limited only to
mercenary activities.

With reference to the Conventions of the AU and the UN, it must be noted that
several of the defining elements set down are so restrictive and difficult to prove that
the practical relevance of the Conventions even for States Parties is limited. Both
Conventions dea mainly with individuals acting against national governments and
are not intended to regulate the operations of private security companies in general
conflict situations. The concept of the “ mercenary” is for these reasons partly de-
scribed as outmoded and considered inappropriate for the practical regulation of the
phenomenon of private military and security companies.

Thus the generdly valid standards of internationa law which do not relate specifi-
cally only to mercenaries must be checked to find norms regulating the operation
and the conduct of private security companies.

99 [On 30 November 2004, 26 African states have ratified the convention, including Egypt,
Congo and Dem Rep. of Congo, Liberia, Libya, Nigeria, Senegal, Sudan and Tunisa. Si-
erra L eone, Chad and Angolahave not ratified, but sgned. South Africa has not ratified
and not signed.]

100 [On 30 November 2004, 28 gtates have adhered to the convention including, New Zea-
land, Senegal, Guines, Liberia, Libya, Mali, Mauritania and Togo, Six European states
haveratified (Belgium, Italy, Croatia, Ukraine, Belarus, Cyprus) and nine states have
signed (Angola, Dem. Rep. Congo, Congo, Germany, Morocco, Nigeria, Poland, Roma-
niaand Serbia). Militarily influential western states such asthe USA, Britain, France,
Russia and the People’'s Republic of China have not ratified.]



52 General international law
521 General principlesof international law

According to the customary prohibition of the use of force, reflected in Article 2 par.
4 of the UN Charter, states mugt refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of any
stete, or in any other manner inconsistent with the purposes of the United Nations.
Exceptions are the individual or collective self defence (Article 51, UN Charter) or a
resolution of the UN Security Council under Chapter VII of the UN Charter. As
already mentioned the UN’s Friendly Relations Declaration of 1970 aso says that
every state has the duty to refrain from organising or encouraging the organisation of
irregular forces or armed bands including mercenaries, for incursion into the terri-
tory of another State. Sates may not violate the ban on the use of force and the
obligation of non-intervention either with their own armed forces or through the use
of private security companies.

53 International humanitarian law
531 What doesinter national humanitarian law provide
in substance?

International humanitarian law is aso known as the law of armed conflicts, interna-
tiond law of war or “iusin belo”. It is gpplicable only in times of armed conflict
and aims to ease the suffering of potentid victims and reduce other negative effects
arising from war.

The most important legal sources of international humanitarian law are the four
Geneva Conventions of 1949101 and their two additional protocols of 1977102 as
well as the Hague Convention on Laws and Customs of War on Land of 1907 103 and
several conventions which ban or limit the use of specific weapons. Practically all
countries in the world have ratified the Geneva Conventions and the two additional
protocols are binding for the large mgjority of states, including Switzerland. The
Hague Convention too enjoys broad recognition. A relatively large part of interna-
tional humanitarian law is also binding as customary international law. The provi-
sions of international humanitarian law applied in international armed conflicts are
nevertheess considerably more numerous and detailed than those used in internal
conflicts.

International humanitarian law contains, first, specific rules to be respected with
regard to persons in custody or under the power of a party to a conflict, such as
prisoners and civilians in occupied territories. Such rules include the ban on torture,
the ban on inhuman treatment, the ban on the deportation of civilians and the obliga-
tion to release prisoners after the end of the armed conflict. International humanitar-
ian law aso limits the conduct of military operations permissible under internationa
law. Thus for example, attacks againgt protected groups and property such as civil-
ians and civilian property as well as the staff or property of the Red Cross are for-

101 SR 0.518.12; 0.518.23; 0.518.42; 0.518.51
102 SR 0.518.521; 0. 518.522
103 SR 0.515.21; 0.515.22
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bidden. Attacks against military targets are aso forbidden if there's a chance that
civilians or civilian objects would be disproportionately affected. The use of certain
weapons such as biological or chemical weaponsis aso forbidden. Certain methods
such as perfidiousness or the abuse of the Red Cross emblem are excluded. Occupy-
ing powers a so have specific duties with regard to the people and administration of
the occupied territory.

532 Applicability of international humanitarian law to
private security companies

International humanitarian law is aimed not only at states. It al'so contains numer-
ous provisions for individuals and even civilians to observe. Perhaps the most well
known exampleis Article 3 common to all four Geneva Conventionsto4, according to
which persons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed ‘hors de combat’ by sick-
ness, wounds, detention, or any other cause, shal in al circumstances be treated
humanly, without violence to life and person, in particular mutilation, torture and
cruel treatment. All individuals who take an active part in internal or international
armed conflicts must, regardless of their nationality, observe the minimum rules
regarding the conduct of war whether they are members of the armed forces, taken
up weapons spontaneoudy as a civilian or are employed by private security compa-
nies. The same applies to individuals who have surveillance over prisoners captured
in an armed conflict.

533 Obligations of the state with regard
to private security companies

Common Article 1 of the four Geneva Conventions states that the States Parties
undertake to respect and to ensure respect for the present convention under al cir-
cumstances. This means that the States Parties must see to it that all state players
respect international humanitarian law. Moreover the contracting states have the
duty to ensure that third parties, whether they are other states or private entities, aso
observe international humanitarian law. Sates cannot escape their obligations
under international humanitarian law by placing certain tasks in the hands of pri-
vate companies. In fact they have to ensure even more that the private security
companies which they deploy in conflict stuations, which are based in their state or
which are operational on their territory, respect international humanitarian law. In
addition, the contracting states are obliged to prosecute especially in cases of serious
breaches of the Geneva Conventions regardless of where the act took place or the
nationality of the perpetrator.

104 SR 0.515.12; 0.515.23; 0.515.42 und 0.515.51
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54 Human rights

541 Safeguar ding human rights asatraditional obliga-
tion of states

As a component of international law human rights traditionally commit states only
to their citizens or other individuds. Thereforeit isthe duty of Satesto seeto it that
human rights are respected by the actors working for these states.

In the case of private security companies which are mandated by states without at
the same time also being integrated into the armed forces or the police, the question
arises whether they count as state actors and as such must observe the human rights
embodied in international law.

As with international humanitarian law, the stipulation applies that state cannot
shrug off their human rights obligations by giving certain tasks to private groups.

International human rights conventions also apply in situations of armed conflict as
the International Court of Justice 105 and the UN Commission on Human Rightstoé
have confirmed. There are exceptions in the form of those human rights which,
according to the terms of the convention, can be derogated. Rights that may not be
derogated include the right to life, as well as the ban against torture and inhuman
treatment. In addition, international humanitarian law is often considered the “lex
specidlis’, i.e. it declares how a concrete human right is to be interpreted in a Situa-
tion of armed conflict.

542 Direct application of human rights
also for private security companies?

If private security companies are mandated not by states, but by private individuas
or companies, then clearly they are non-state actors. In this case, the question arises
whether human rights or at least certain human rights apply to the employees of that
private security company in their dealings with other private individuals. Such a
horizontal application of human rightsis controversial.

Nevertheless it should be mentioned that private individuals also in times of peace
can be directly prosecuted on the basis of international law for gross abuses of
certain human rights. This is confirmed by the Rome Satute of the International
Criminal Court of 1998107 which has been ratified by Switzerland. Under Article 7
of the Rome Statute private individuals can be held criminally liable for crimes
against humanity such astorture or forced disappearance of people.

105 Opinion of 9 July 2004, “Legal consequences of the congruction of awall in the Occu-
pied Palegtinian Territory”.

106 General Comment No. 31 of 29 March 2004.

107 SR0.312.1
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55 Consequences of breaches of international law

To date, international law has no direct provisons on which to base the criminal
liability of companies although there have been certain efforts in this direction.
However individuals can very well be held criminally responsible directly on the
basis of the provisions in international law. In certain cases, states too may be held
criminaly responsible under internationd law for harm caused by private compa-
nies, such as where these states disregard their obligations under international law
not to carry out or not to tolerate activities on their own territory that cause grave
harm across their international borders.

551 Responsibility of states

Nonfeasance in international law or activities running counter to international law
which can be ascribed to states raises the question of their so-called state responsi-
bility. Important rules regarding state responsibility are contained in the “ Draft
Articles on Responsibility of Sates for Internationally Wrongful Acts’ of the “Inter-
national Law Commission” of the United Nations (ILC), a document reflecting
internationa customary law.

A state can be held responsible for acts carried out by its authorities who contra-
vene international lawl08, Conduct running counter to internationa law of an indi-
vidual, a group of individuas, or a corporate body which are not state bodies can
also be ascribed to a gate if the named actors are empowered on the basis of the
laws of this state to carry out sovereign activities, or if inther activities they in fact
act under the ingtructions or under the direction or control of this state. In addition,
the conduct of an individual or group of individuas, according to international law,
is considered to be an act of the state if the individual or group of individuals, in the
absence or default of the official authorities actualy assume sovereign functions,
and conditions are such that the exercise of such sovereign functions are required
(Art. 5, 8 and 9 of the ILC Draft Articles).

The consequence of this state responsibility is the obligation to provide full repara-
tion in the form of restitution, compensation and satisfaction to the wronged state or
if necessary to the international community (Part 2 of the ILC Draft Articles).

Thus the conduct of private security companies mandated by states can potentially
be ascribed to a state under international law.

While the “Draft Articles’ of the ILC describe state responsibility towards other
states or the international community, individuals also have the possibility to bring
before certain nationa and internationa forums a state which has violated certain
rules of international law (international humanitarian law or human rights). However
the investigation of the different nationa and regional possihilitiesto call a state to
account on the basis of internationa law is beyond the scope of this report.

108 |tisirrdevant whether the state body exerciseslegidative, executive, judicial or other
functions, what position it holdsin the state organi sation and whether or not it reportsto a
central or federal body (Arts. 1, 2 and 4 of the ILC Draft Articles).
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552 Individual responsibility under international crimi-
nal law

5521 Introduction and legal sources

Certain violations of international law result in individual criminal responsibility
directly based on international law. The legal sources of relevant internationa
crimina law are certain international agreements such as the Geneva Conventionsto9
and the UN Convention on Torture of 1984110, Customary international law is aso
of great importance. This was perfected through national and international practice.
For example, national legidation has contributed to the development of customary
internationd law as have military handbooks, written and unwritten legal principles
of national and international courts such as the ad hoc tribunals in Nuremberg and
Tokyo after the Second World War and the tribunals for the former Yugoslavia and
Rwanda. The crimes against international law named in the Rome Statute of the
International Criminal Courtl1! reflect customary internationd law, as is broadly
recogni sed.

5522 Acts congtituting an offence

Acts which constitute an offence that are of potential relevance for private security
companies operating in conflict situations include war crimest12 and crimes against
humanity113 as well as individual acts such as torturell4 and the forced disappear-
ance of individualst1s.

5523 National jurisdiction to enfor ce inter national law

In the implementation of international criminal law, national courts traditionally
base their competence mainly on the following principles: the territorial principle
(crimes committed on the territory of the state of the presiding court ), the active
personality principle (crimes committed by a citizen of the state of the presiding
court), the passive personality principle (crimes againg a citizen of the state of the
presiding court) and the principle of universal jurisdiction (especially grave viola-
tions of internationa law without the obligation of a reference to the state of the
presiding court).

Some conventions contain provisions making it the duty of contracting states to
prosecute certain violations of those conventions through their own penal courts.

109 SR 0.518.12; 0.518.23; 0.518.42; 0.518.51

110 SR 0.105

111 SR 0.312.1

112 War crimes are criminal violations of international humanitarian law such as the torture of
prisonersin relation to an armed conflict, thekilling of unarmed civilians and the plunder-
ing of objects of value..

113 Crimes against humanity are essentially large-scal e systematic human rights violations.

114 SR 0.105

115 On 23.09.2005 an intersessional working group of the UN Commission on Human Rights
accepted a draft convention on the protection of individual s against forced disappear-
ances. http://www.ohchr.org/engli sh/i ssues/di sappear/group/index.htm.
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The Geneva Conventions!16 and the UN Convention on Torturell? oblige the States
Parties to prosecute serious infringements against both conventions. This obligation
is based on the principle of universal jurisdiction and thus applies if the crime takes
place in another country and is not against or by a national of that Sate.

Accordingly, under certain conditions, Saiss legidation considers cases of grave
violations against the Geneva Conventions, genocide, other war crimes and torture
as falling under Swiss criminal jurisdiction on the basis of the principle of universal
jurisdiction. A revision of criminal law is under way in Switzerland which would
extend criminal jurisdiction to crimes against humanity. Thisis afollow-up measure
to Swissratification of the Rome Statute.

5524 International jurisdiction

Because many states have for a long time not met their obligations to prosecute
breaches of internationa law, the international community has set up severd ad hoc
tribunals as well as the permanent International Criminal Court. However compe-
tence is given to the International Criminal Court according to the Rome Statutel18
only if acrime has taken place on the territory of one of the contracting states, or has
been committed by a citizen of a contracting state or if the UN Security Council
refers a case to the court for judgement. Moreover the International Criminal Court
has no competence if the aleged crime is being investigated by a serious nationa
criminal procedure. Also because of its limited financia resources, the Internationa
Criminal Court can investigate only a small number of the most serious crimes
againg international law.

5.6 Switzerland’s obligations under inter national law
and itsrole as a contracting party and depositary
of the Geneva Conventions

Switzerland’ s obligations to respect and promote respect for international humanitar-
ian law have lessto do with itsrole as the depositary state than as a contracting party
to the Geneva Conventions!19. Nevertheless, the international community has re-
cently entrusted Switzerland in its capacity as the depositary state with a number of
tasks concerned with promoting respect for international humanitarian law.

As a contracting party to the Geneva Conventions, Switzerland has the duty to
respect and “to ensure respect for the Conventions’. This involves the duty to see to
it that the Geneva Conventions are observed by other states and individuals, includ-
ing any Swiss-based private security companies active in conflict situations. This
applies al more so if Switzerland has itself mandated security companies to carry
out certain tasksin conflict situations.

Under the Geneva Conventions, Switzerland, as a contracting party, also has the
duty to call to account Swiss nationals or foreigners living in Swnitzerland, whether

116 SR 0.518.12; 0.518.23; 0.518.42; 0.518.51
117 SR 0.105

118 sr0.312.1

119 SR 0.518.12; 0.518.23; 0.518.42; 0.518.51
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they are employees of private security companies or not, if they have committed war
crimes.

Switzerland is also active on aregular basis at the international level in promoting
systematic compliance with the Geneva Conventions. Possible international initia-
tives that Switzerland could take aretreated in the final part of thisreport (No. 6.2).

5.7 Theinternational law of neutrality

In cases of international armed conflicts, neutral states must conduct themselvesin a
neutral manner and not take part in the hostilities. They may also not become indi-
rectly involved through private military or security companies which are mandated
to support militarily one of the partiesin an international conflict. The law on neu-
trality is not applicable in non-international armed conflicts.

In this connection, Articles 4 and 5 of the Hague Convention of 18 October 1907
respecting the rights and duties of neutral powers and personsin case of war on land
(5™ Hague Convention)120 states that neutral powers cannot alow the formation on
their territory of “corps of combatants’ or the opening of recruiting agenciesto assist
the beligerents.

Thisraises the question whether Switzerland has the duty to prevent private security
companies from actively recruiting people in Switzerland to take part in military
operations in an on-going armed conflict between states. Recruiting of “ combatants’
in the sense of the 5" Hague Convention by Swiss-based companies could be for-
bidden, for example in the context of the possible formulation of alegal principle
regarding the introduction of a licensing regulation. Moreover the Federal Council
has the possibility to issue a decree or an ordinance on the basis of Article 184, par.
3 of the Federal Constitution in the event that the protection of Swiss interests de-
mands it. In the long run, this would not be a satisfactory solution. Furthermore it
must be remembered that in the global market for security services the offer of
combat servicesis clearly the exception.

A neutral state “can’t be held responsible by the fact of persons crossing the frontier
separately to offer their services to one of the belligerents’ (Art. 6 of the 5" Hague
Convention). A neutral power is also not obliged “to prevent the export or transport
... of arms, munitions of war, or, in general, of anything which can be of use to an
army or afleet” (Art. 7 of the 5" Hague Convention). In addition, Article 18 of the
5" Hague Convention states expressly that “ services rendered in matters of police or
civil administration shal not be considered as being committed in favour of one
belligerent or another”. Furthermore, services in favour of peace-keeping or peace
promotion, which have been legitimised by a resolution of the UN Security Council
as a measure of the international community, are also not viewed as services in
favour of one belligerent or another.

120 SR0.515.21
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6 Conclusions and proposed measur es
6.1 Domestic outlook
6.1.1 Delegation of security tasksto private providers

The Swiss federd government’s current deployment of private security companies
may be said to be fundamentaly unproblematic, since the duties so delegated are
relatively narrow in scope. On the other hand, the Swiss cantons and municipalities
seem to delegate state duties to private providers more frequently than is the case a
the federd level. The cantons are entitled to make such delegations as part of their
organisational autonomy. Numerous private security companies established in the
cantons and municipalities carry out traditiona control tasks for both the private and
the public sectors (such as guarding or surveying property, or monitoring entry
points a magor events). In many cases government bodies collaborate well with
private companies in the provision of public security and the maintenance of order.
Nevertheless, problems may arise when private individuals are subjected to checks
carried out by employees of private security companies if the authority and right to
intervene enjoyed by such employees are insufficiently clear.

Many government security duties may not by delegated to private providers. The
state’s monopoly of the use of force (cf. sec. 2.2), which is determined in a positive
legal manner in the constitutional ordinance of the federa government and the
cantons (cf. sections 4.1 and 4.2), setsrelatively narrow limitsin this regard.121

If private providers are to be used to perform delegable security and police duties
that fall within the authority of the federal government, a sufficient, specific legal
basis is necessary. In view of the centra importance to a libera-democratic state of
the state's monopoly on the use of force and its protection of basic rights a broadly-
based delegation clause referring to a subsequent ordinance is not sufficient. Rather,
the formal law must contain, in addition to organisational principles, the basic condi-
tions and scope of the private security duty under regulation, which is its aims and
limits, as well as specific details as to permitted and proscribed means of coercion
and the degree to which force may be used. The basic range of supervisory and
monitoring methods must also be set out at this level. Examples are the recently
completed drafts of the Federal Law on Transport Companies Security Services
(Bundesgesetz Uber den Sicherheitsdienst der Transportunternehmen, BGST) and
the Law on the Application of Force (Zwangsanwendungsgesetz, ZAG), which
contain detailed provisions regarding the conditions and scope of the delegation of
security dutiesto private providers, notably when the use of force isinvolved.

When the federal government does make use of a private security company, the
contract drawn up between the Swiss Confederation and the company in question
routinely sets out the following: the duties to be performed, the compensation, the
level of training and skills expected from the staff of the private security company,
the means of intervention permitted to such staff, the matter of liability in the case of
damages, the duration of the contract, the place of performance and the place of
juridiction. Such a contractual arrangement is advantageous since it is flexible
enough to suit each particular case. Nevertheless, the question remains whether the

121 The Swiss Police Officers Federation (Verband Schweizerischer Polizeibeamter, VSPB)
recently commissioned Professor Walter K&8lin to prepare an assessment of the limitson
delegation of security dutiesto private providers.
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contractual dements and the minimum conditions for a private security company’s
work for the Swiss federal government should not be set out in a general manner.

6.1.2 Gover nment supervision of the activities
of private security companies

The cantons are currently responsible for supervising private security companies.
The question is whether the present regimeis sufficient.

The cantonal regulations concerning private security companies and individuals
providing security and police services are at present highly varied. Increased stan-
dardisation of cantonal regulationsin the longer termwould certainly be desirable,
in particular considering the increasing importance of major transregional or interna-
tiona events and that generalised risk scenarios require security details to enjoy
better networking and a base which frequently extends beyond cantonal borders,
thus necessitating appropriate organisation on the part of the event convenors. It also
seems necessary for all cantons to introduce minimal standards for the accreditation
and supervision of private security companies and their operations so as to prevent
the problems that arise with unprofessional or dubious providers.

The German-speaking cantons are making very promising progress standardising
their regulation of private companies and individuals providing security services,
particularly since they are working in close collaboration with the security industry,
indeed, in response to its requests. For their part, since the Concordat went into
effect in 1996, the cantons of western Switzerland have embarked on their own
process. The Siiss Federal Council not only believes further standardisation of
cantonal regulationsis desirable: considering the fast pace of change in the security
services sector, it also deems it necessary. Those cantons which have yet to signifi-
cantly regulate private security providers, or have not yet begun to do so at all,
should initiate the process soon, ether by joining the Concordat regarding security
companies or by adapting their regulations to the "model provisions' developed by
the Conference of Cantonal Police Chiefs. In view of the fact that the cantons have
begun to standardise their provisions, the Federal Council does not believe that
federal regulations are required at the present time.

However, the issue of security companies based in Switzerland with operations
abroad does deserve specid consideration (cf. Sec. 6.1.3 below).

6.1.3 Security companies oper ating
in crisisand conflict areas

A survey of the cantons has shown that, in isolated cases, private security companies
based in Switzerland are aready operating in conflict areas, or have at least consid-
ered initiating such operationsin the near future.

Two conclusions can be drawn from the overview contained in section 3.3 of activi-
ties of private providers of military and security services operating abroad from a
base in Switzerland:

— A comprehensive overview of such activities is virtudly impossible at pre-
sent since the relevant companies are registered only at the cantond level (if
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at al) and are not subject to much supervision, and because regulations vary
so widdly from canton to canton.

— Research at the cantonal level has shown that individual security and/or
military companies operating in conflict or crisis areas, or which do not ex-
clude such operations, may also be, or become active from a base in Swit-
zerland. It is impossible at present to conclusively determine the scope of
this issue. Neverthdless, in view of the potentia risks (involvement in inter-
national conflictsin such away asto pose athreat to Swiss neutrality, grave
breaches of internationa law emanating from a base in Switzerland), Swit-
zerland has a crucial interest in information concerning any persons or
companies operating in crisgs and conflict areas from a base in Switzerland,
as wdl as in being able to check the conformity of such activities with the
provisions of national and international law.

For these reasons, the Federal Council is prepared to review whether private provid-
ers of military and security services operating in crisis and conflict areas should be
obliged to obtain federa approval or to register themselves, asis dready the case (or
under serious consideration) in other countries, such as the US, the United Kingdom
and South Africa. This would also involve testing the constitutional basis for such
federal regulation. Such a basis could be provided by Article 95, Par. 1 of the Swiss
Federa Constitution, as well as on the federal government’ s comprehensive author-
ity in matters of foreign policy (Art. 54, Par. 2 BV), which makes the federal gov-
ernment liable under international law for any violations of international law abroad
on the part of private security companies operating with its approval from a base in
Switzerland. What is more, the Swiss Confederation’ stop-level political bodies have
the authority to enact measures aimed at ensuring the external security and neutrdity
of Switzerland, as well asto take any steps necessary to defend national interests (cf.
Art. 173, Par. 1aBV; Art. 184, Par. 3 BV; and Art. 185, Par. 1 BV).

Thus the Federal Council resolves to follow internationa developments and to
examine a greater depth the issue of security and/or military companies operating
internationally from a base in Switzerland.

6.1.4 Liability under criminal, civil and
public law

The Federal Council believes that an expansion of the regulation of liability under
criminal, civil and public law is at present unnecessary for private individuals and
companies providing security services, as wel as for their clients, both private and
public.

The Federa Council believes that liability under civil and public law for damages
arising from illegal activitiesis already sufficiently regulated.

For its part, international criminal law provides sufficient specific provisions to
punish serious violations of protected legal values, including human rights and
internationa humanitarian law. At the domestic level, Swiss law contains a range of
principles (Art. 3—6Yis of the Swiss Penal Code which set forth not only the scope of
Swiss national law but also the competence of Swiss judicia bodies to prosecute
offenders under criminal law. According to these principles, Swiss law gpplies when
there is a connection to Switzerland, that is, when the offender in question is resident
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in Switzerland (cf. for example Art. 6vis of the Swiss Penal Code). Foreign legd
systems operate according to the same principle. On the other hand, Swiss law does
not grant judicial authorities universal jurisdiction in the prosecution of all crimes
and misdemeanours committed outside of Switzerland. This means that the foreign
staff of a private security company domiciled in Switzerland but operating outside of
its borders cannot in principle be prosecuted for offences committed abroad, aslong
as the staff members concerned are not resident in Switzerland. Such a case would
lack alegal connection to Switzerland. In this regard, it should be recalled that any
expansion of the penal jurisdiction of Swiss authorities must take into account the
parliament’s decision that war crimes committed by foreign nationals may only be
prosecuted and punished by Swiss judicial authorities if there is a close connection
between the offenders and Switzerland.122 This decision may well be reconsidered
by parliament in connection with the consideration of draft legisation to provide
domestic jurisdiction over offences under the Rome Statute (the so-called “Rome
Statute follow-up measures’). It should not be overlooked that universa pena
jurisdiction for Swiss judicial authorities would bring with it significant procedura
difficulties, in particular as regards preliminary investigation and rules of evidence.
Private security companies could in certain cases betried in criminal court, as shown
in section 4.5.3.2, under Article 100auaer of the Swiss Penal Code, if the conditions
of this provision are met.

6.1.5 Transfer of knowledge from for mer
state employeesto private security companies

It does not appear necessary to enact any special regulations concerning the transfer
of knowledge from former state employees to private security companies. The Fed-
erd Council bdieves that the provisions currently in effect are sufficient, in particu-
lar Articles 320-321ter of the Swiss Pena Code which set out the pendty for viola-
tions of the confidentiaity obligation. Going further by forbidding former federa
employees or individua categories of employee to make use of their knowledge in
the context of a private professiond activity would in practice frequently amount to
prohibiting an individua to exercise his or her profession, especially with regard to
professions requiring specialist expertise that cannot be found through the private
job market. Such a measure could have disproportionate consequences, particularly
since continuing employment of such persons in the public sector can no longer in
every case be guaranteed.

6.2 Foreign policy implications

6.2.1 Possible solutions from the inter national per spective
It remains to be determined whether new international legal norms are required
specifically for private security and military companies and/or for private individu-

als operating in these fieds. In any case, however, the international community must
initiste an intergovernmental discussion to review effective national regulations for

122 AB SR 2003 938.
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proper supervision of the use of private security companies in conflict situations

abroad.

For example, the following nationa steps and preventive measures might be possi-
ble (as discussed as well among expertsin the field):
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Restraint in the case of deviations from the state's monopoly of the use of
force: Restraint should be exercised in the del egation to private providers of
dutiesthat fall within the state’ s monopoly of the use of force;

Regulation of the use of force by private security companies: Companies that
are deployed in foreign conflict zones could to some extent be subject to the
same regulations as apply to armed forces. Efficient state control would par-
ticularly require an appropriate structure of authority, i.e. a clear chain of
command;

Efficient oversight: Appropriate national bodies (such as parliaments) and
international or other organisations should have an overview of the activities
of private companies with international operations and should be able to in-
tervene in a supervisory capacity as need be;

Effective individual sanctions and responsibilities: Crimina offences should
be effectively prosecuted and punished, especidly if they involve war crimes
or other violations of international law;

Licensng system and/or authorisation process: Private security companies

could be required to obtain a state licence as a condition for their operation

in foreign conflict zones. This would involve such companies disclosing
their ownership, their structure and their service offering. It might also be
possible to require approval for individua assignments. Such licences could

be made public. The following points could play arole in the granting of li-

cences:

— A définition of minimum conditions: for the basic training and prepara-
tion of staff for a particular deployment, as well as for their comport-
ment in their host country (i.e. a code of conduct and rules of engage-
ment);

— Vetting and screening: Checking the suitability of staff with regard to
character (e.g. police record and reputation);

— Monitoring: A guarantee of efficient and permanent supervision (e.g. of
the duty to include appropriate clauses in the contracts signed by man-
datory states with private companies);

—  The duty to include minimum conditions in contracts: e.g. the duty to
comply with international humanitarian law and human rights law, the
duty to train staff in such matters, limits on subcontracting security as-
signments to local or other foreign private companies, the duty to re-
spect the laws of one's host country;

Appropriate regulation of exports: Practicable and effective export controls
must be established, especialy in the case of goods with dual-use character,
which are used in the logistics and infrastructure of private security compa-
nies;

Harmonisation of arms legidation: The provisions governing private secu-
rity companies operating abroad could be harmonised with national arms



export legidation (coherence as regards the export of militarily sendtive
goods and services);

h. Ban on certain activities: It might be possible to forbid certain operations
entirely, such as those carried out by private individuals operating outside a
company structure, as well as for example deployment in battle or especially
delicate services such asinterrogation and intelligence activities.

A purely national solution, however, is not sufficient. For one thing, private security
companies with international operations and often very flexible organisational
structures can get around national regulations, for instance by moving their head-
quarters to another country (with or without a change of name) or by dissolving
themselves and continuing their operations with the same staff elsewhere under
another name or with another structure. In addition, the extraterritorial implementa-
tion of standards without internationa recognition is constrained by factual and, as
the case may be, legal considerations.

6.2.2 Possible inter national role for Switzerland

Public interest in the delegation of what have traditionally been state security duties
to speciaised private companies has increased sharply since the beginning of the
war in Irag.123 Despite the efforts of various countries to develop solutions adapted
to their own particular areas of competence, there has however been to date no
international process affording countries a forum to come together to discuss ap-
proaches to the establishment of both international and national standards, as well as
mechanisms designed to improve respect for internationa humanitarian law and
human rights law.

The issue of private security companies operating in internationa crisis and conflict
areas has become particularly acute since the 1990s. With the recent war in Irag, and
particularly events of this past year, the Swiss people and their parliament have aso
become increasingly aware of the subject. In the summer of 2004 the DFA ex-
pressed Switzerland’ s concern regarding the incidents at Abu Ghraib prison (in Iraqg)
to representatives of the United Kingdom and the US. Employees of private security
companies had been among those participating in those human rights violations.
That same year, then, the Swiss federad administration began increasingly to con-
sider the appropriateness and potential of international, binationad and supranational
initiatives.

There are three reasons in particular for Switzerland's inevitable involvement in
international ly problematic developments in the area of private military and security
companies:

— Inorder to ensure the safety of its representatives abroad, particularly in con-
flict zones, Switzerland must itself on occasion have recourse to the services
of private security companies.

123 There has been an increase in the number of public events devoted to the subject, and the
relevant literature has also grown rapidly. Neverthe ess, such literature hastended to be
descriptive in nature, only occasionally relevant from the perspective of political science,
and very rarely providing legal analyss.
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—  Selective researches show, that Private military or security companies active
in conflict zones could be operating from within Saitzerland. Switzerland
however has an interest not to be used as a base for illegal or dubious opera-
tions abroad.

—  The implementation and, where necessary, the devel opment of international
law, especidly human rights and international humanitarian law, is among
Switzerland’straditional concerns.

In view of its humanitarian tradition and as a contracting party to the Geneva Con-
vention, Swnitzerland could make a significant contribution to the codification and
clarification of the legal conditions for and limits on the activity of private military
and security companies, as well as to the promotion of respect for internationa
humanitarian law and human rights law.

At present Switzerland is primarily concerned with the initiation of an international
process with the following three main objectives:

—  To contribute to an intergovernmental discussion on the issues raised by the
use of private security and military companies,

— Toreaffirm and clarify the obligations of states and other actors under inter-
national law, in particular under international humanitarian law and human
rights law;

— To study options and regulatory models and other appropriate measures at
the national, regional and international levels.

Switzerland is cooperating with the International Committee of the Red Cross
(ICRC) in this international process, having already drafted with that organisation
common guidelines for intergovernmental initiatives. The first meetings with se-
lected experts took place during the summer of 2005, and consultations with targeted
individual states were held in autumn 2005. A conference of government experts is
planned for 2006.

The substantive discussions held in the course of this internationa process, in addi-
tion to any conclusions arising from them, would ideally have positive consequences
for domestic devel opments as well, and bring about a rethinking of their own regula-
tions on the part of states, supranational and non-governmental organisations, and
multinational corporations, which also employ private security companies. It would
also be useful to establish international standards, and thus render coherent the range
of nationa regulations.

Finally, it should be noted that the Swiss initiative is essentidly neutra in its attitude
towards the desirability of private security and military companies. Nevertheless, the
deployment of private security and military companies, which is in fact expected to
increase, is a redlity, and for this reason the initiative aims to consider measures
designed to mitigate potential negative consequences of the use of such services.

6.3 List of measures proposed by the Federal Council

The Federal Council intends to take the following steps:
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The Federd Council will call for administrative bodies to comply with the
limits imposed by the Federal Constitution upon the delegation of security
dutiesto private companies.

The Federd Council will invitethe cantons to harmonise their legal systems.

The Federa Council is willing to review the possibility of setting minimum
conditions for the Swiss government's use of private security companies to
perform security duties.

The Federal Council is willing to review the advisahility of requiring pro-
viders of military or security services based in Switzerland with operations
in criss and conflict zones to obtain approval, or of subjecting them to ali-
censing system.

The Federal Council, as far as possible in cooperation with the ICRC, wishes
to initiate an international process aimed at contributing to an intergovern-
menta discussion, enhancing and clarifying the obligations under interna-
tiona law on the part of states and other actors, and studying regulatory
models on the national, regional and international levels.
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